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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et. seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seg.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
MAY 1978 
AGRICULTURE DECISIONS 
Animal Quarantine Act, and related laws 


MERRITT, Dr. WILLIAM W. VA Docket No. 1. Standards 
— violation of — Test reports — falsification of 
— Admission of facts — by failure to answer — 
Sanction 


(No. 18,484) 


In re DR. WILLIAM W. MERRITT. VA Docket No. 1. Decided February 
22, 1978. 


Standards — violation of — Test reports — falsification of — Admission of 
facts — failure to file answer — Sanction 


Where respondent violated the Act and the regulations and standards as found herein in 
connection with his operations as an accredited veterinarian, respondent’s accredita- 
tion and all his rights and privileges thereunder are revoked. 


Alexander Samofal, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative action arising under the Standards for 
Accredited Veterinarians found in 9 CFR 161.2, hereinafter referred to 
as the Standards. It was instituted by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. It is alleged in the complaint that re- 
spondent violated paragraphs (a), (b), and (d) of the Standards (9 CFR 
161.2 (a), (b}, and (d) ). 


Respondent was also sent a notice, dated August 29, 1977, summarily 
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suspending his veterinary accreditation pending determination of for- 
mal proceedings pursuant to section 162.10 of the Rules of Practice 
Governing Revocation or Suspension of Veterinarians’ Accreditation (9 
CFR 162.10; 42 F.R. 10960). 


Copies of the complaint, the Rules of Practice Governing Revocation 
or Suspension of Veterinarians’ Accreditation, and the Rules of Practice 
applicable to this proceeding (7 CFR 1.130, et seg.; 42 F.R. 743-749), 
were served by the Hearing Clerk, by certified mail on respondent on 
September 6, 1977. 


Respondent was informed in the complaint and the letter of service 
that an answer should be filed within twenty (20) days after service of 
the complaint, as provided in section 162.1 and 1.136 of the Rules of 
Practice (9 CFR 162.1; 42 F.R. 10960; and 7 CFR 1.136; 42 F.R. 744) 
applicable to this proceeding. He was also informed that failure to file an 
answer shall constitute an admission of all the allegations of the com- 
plaint and a waiver of hearing. Respondent failed to file an answer in ac- 
cordance with the Rules of Practice. 


Complainant, thereupon, duly moved for adoption of a proposed de- 
cision and order revoking respondent’s veterinary accreditation and all 
rights and privileges conferred on him by such accreditation. In 
accordance with the rules of practice, copies of the motion and the pro- 
posed decision and order were served on respondent by certified mail on 
January 18, 1978, giving respondent 20 days from that date to file such 
objections as he may have to the decision and order. On February 9, 
1978, a letter was received from respondent in which he has denied none 
of the material allegations of the complaint, but asks that a plea for a 
minimum suspension be considered. The statements in the letter are not 
of a character sufficient to warrant withholding the issuance of the de- 
cision proposed. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as the findings of fact; and this decision is issued pursuant 
to section 1.139 of the Rules of Practice (7 CFR 1.139; 42 F.R. 745) 
applicable to this proceeding. 


FINDINGS OF FACT 


1. (a) Dr. William W. Merritt, hereinafter referred to as the re- 
spondent, is an individual residing at Minneota, Minnesota 56264. 
(b) Respondent is a doctor of veterinary medicine, and at all times 
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material herein he was an Accredited Veterinarian in the State of 
Minnesota, under the provisions of the regulations in title 9, Code of 
Federal Regulations, parts 160-162. 


2. Respondent, during the months of February and March 1977, 
issued and signed an official form (Minnesota State Livestock Sanitary 
Board Test Chart—Form 61) indicating that tests for brucellosis and 
tuberculosis had been performed by him on February 11, 1977, February 
18, 1977, February 26, 1977 and March 1, 1977, on ten bulls listed on 
such form when, in fact, such tests were not performed by respondent on 
the dates indicated on said form. 


3. Respondent, on or about March 14, 1977, issued and signed an of- 
ficial form (Minnesota State Livestock Sanitary Board Test 
Chart—Form 61) indicating that tests for brucellosis and tuberculosis 
had been performed by him on March 14, 1977, on eight bulls listed on 
said form, when, in fact, several of the animals on said form were not in- 
jected for the tuberculosis test by him on said date, and the test results 
on the remaining animals on said form were not observed by respondent 
as required. 


CONCLUSION 


By reason of the facts contained in findings of facts 1 and 2 herein, re- 
spondent has violated paragraphs (a) and (b) of the Standards (9 CFR 
161.2 (a) and (b) ). 


By reason of the facts alleged in paragraphs 1 and 3 herein, 
respondent has violated paragraphs (a), (b), and (d) of the Standards (9 
CFR 161.2 (a), (b) and (d) ). 


Respondent’s failure to file an answer to any allegation in the 
complaint constitutes an admission of all the allegations of the com- 
plaint and a waiver of hearing pursuant to section 1.136 of the Rules of 
Practice (7 CFR 1.136; 42 F.R. 744). The actions of respondent in falsify- 
ing test reports concerning brucellosis and tuberculosis testing con- 
stitute serious violations of the Standards for Accreditated Veterinar- 
ians (9 CFR 161.2) and warrant the revocation of his veterinary 
accreditation. 


It is, therefore, ORDERED that the respondent’s veterinary accredita- 
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tion and all the rights and privileges conferred on him by such accredita- 
tion be revoked. 


Copies of this order shall be served upon the parties and this order 
shall become final* and effective thirty-five days after the date of serv- 
ice thereof upon respondent, unless there is an appeal to the Judicial Of- 
ficier by a party to the proceeding pursuant to section 1.145 of the Rules 
of Practice (7 CFR 1.145; 42 F.R. 745). 


*The Decision and Order became final April 3, 1978.—Ed. 





LIST OF DECISIONS REPORTED 
MAY 1978 
AGRICULTURE DECISIONS 
Anima! Welfare Act. 


BLecHA, Mrs. Amos. AWA Docket No. 92. Annual li- 
cense fees — failure to pay — Annual reports — 
failure to file — Sanction 


(No. 18,485) 


In re MRS. AMOS BLECHA. AWA Docket No. 92. Decided March 13, 
1978. 


Annual license fees — failure to pay — Annual reports — failure to file — 
Sanction 


Respondent has wilfully violated the Act and the regulations in connection with her opera- 
tions as a dealer thereunder in failing to pay the required license fees and to file an 
annual report as required. Respondent is therefore suspended as a registrant under 
the Act until she has paid ail applicable fees and filed all applicable reports. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This proceeding under the Animal Welfare Act (7 U.S.C. 2131 et seq.) 
hereinafter referred to as the Act, was instituted by a complaint filed by 
the Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, charging respondent with violations of the regula- 
tions issued under the Act (9 CFR 1.1 et seqg.). Respondent filed an 
answer to said complaint which admits all the material allegations con- 
tained in the complaint either directly or by failure to deny such allega- 
tions pursuant to sections 4.1 and 1.136 of the Rules of Practice applic- 


able to this proceeding (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.136; 42 
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F.R. 744). Therefore, the material facts alleged in the complaint are 
adopted and set forth herein as the findings of fact pursuant to sections 
4.1 and 1.139 of the Rules of Practice applicable to this proceeding (9 
CFR 4.1; 42 F.R. 10959 and 7 CFR 1.139; 42 F.R. 745). 


FINDINGS OF FACT 


1. (a) Mrs. Amos Belcha, hereinafter referred to as the respondent, is 
an individual doing business as Blecha’s Royal Collie Kennel and whose 
address is R.R. Box 5, Munden, Kansas 66959. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of breeding, raising, transporting, 
offering for transportation and selling dogs, in commerce, for compensa- 
tion or profit, for research or teaching purposes or for exhibition pur- 
poses or for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was 
apprised of the provisions of the Act and the regulations and standards 
and agreed in writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee as prescribed by 
section 2.6 of the regulations on or before April 15, 1977, the anniver- 
sary date of respondent’s license as a dealer under the Act. 


3. Respondent failed to file the annual report as prescribed by 
sections 2.7 (a) and (b) of the regulations within thirty (30) days prior to 
April 15, 1977, the anniversary date of respondent’s license as a dealer 
under the Act. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 herein, 
respondent has willfully violated sections 2.6 and 2.7 (a) and (b) of the 
regulations (9 CFR 2.6 and 2.7 (a) and (b) ). 


Respondent’s admission of all the allegations contained in the 
complaint constitutes a waiver of hearing pursuant to sections 4.12 and 
1.139 of the Rules of Practice (9 CFR 4.12; 42 F.R. 10959 and 7 CFR 
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1.139; 42 F.R. 745). As found herein, respondent’s actions constitute 
willful violations of the regulations issued under the Act, which 
warrants the suspension of respondent’s license to do business as a 
dealer under the Act as well as a cease and desist order. 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of her license as a dealer under the Act as required by the regula- 
tions; and 


2. Failing to file the annual report as prescribed by the regulations 
within thirty (30) days prior to the anniversary date of her license as a 
dealer under the Act. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended until she shall have paid all applicable license fees and filed 
all applicable annual reports as required by the regulations. After re- 
spondent has paid all applicable license fees and filed all applicable 
annual reports, as required by the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension of respondent’s 
license as a dealer under the Act. 


This order shall have the same force and effect as if entered after full 
hearing. 


This decision and order will become final* and effective without 
further proceedings 35 days after the date of service thereof upon the re- 
spondent unless there is an appeal to the Judicial Officer within 30 days 
as provided by the rules of practice and procedure. 


Copies hereof shall be served upon the parties. 


“The Decision and Order became final April 21, 1978.—Ed. 





LIST OF DECISIONS REPORTED 
MAY 1978 
AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


BORDEN PACKING COMPANY, INC., and LAWRENCE MARVAL. 
P&S Docket No. 5542. Accounts and records — in- 
complete or incorrect — Checks or drafts — in- 
sufficient funds — Flagrant and repeated violations 
— failure to pay when due — Sanction 


BROWN, DONNIE E. P&S Docket No. 5494. Bonding require- 
ments — failure to comply with — Admission of facts 
— failure to file answer — Sanction 


HEss, CLARA. P&S Docket No. 5511. Consent order — Sanc- 


JOHNSON, JERRY W. P&S Docket No. 5536. Consent order — 
Sanction 


MASSENGALE MEAT AND POULTRY Co. P&S Docket No. 5559. 
Consent order . . 


(No. 18,486) 


In re JERRY W. JOHNSON. P&S Docket No. 5536. Decided May 5, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency there- 
under. Respondent is ordered to cease and desist from said violations and is sus- 
pended as a registrant under the Act for 14 days. 


Allan R. Kahan, for complainant. 
John Reid Tait, Lewiston, ID, for respondent. 


Decision by John G. Liebert, Administerative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 


and Stockyards Administration, United States Department of Agri- 
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culture, alleging that the respondent violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jerry W. Johnson, herein referred to as the respondent, is an in- 


dividual whose address is Route 3, Box 265, Moscow, Idaho 83843. 


2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce as a dealer and buying livestock in commerce as a market agency 
on a commission basis; 


(b) Registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer buying and selling; and 


(c) Employed as a auctioneer at the following posted stockyards: 


(1) Quincy Livestock Commission, Inc., 
Quincy, Washington 


(2) Twin City Sales Yard, Inc., 
Lewiston, Idaho 


(3) Spencer Livestock Commission Company, 
Lewiston, Idaho 


(4) Cottonwood Sales Yard 
Cottonwood, Idaho 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent shall cease and desist from buying or selling livestock for 
any purpose for his own account or from engaging in business as a dealer 
or market agency at markets where he performs auctioneering services 
or other duties of comparable responsibility. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
market agency and a dealer subject to the Act, including a general ledger 
of accounts; a daily record of livestock purchases and sales; a cash re- 
ceipts journal; a complete and accurate record of checks issued; and a 
livestock inventory. Respondent shall make monthly reconciliations of 
his account. 


Respondent is suspended as a registrant under the Act for fourteen 
(14) days. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 


not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,487) 


In re MASSENGALE MEAT AND POULTRY Co. P&S Docket No. 5559. 
Decided May 11, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in failing to comply with the bonding requirements thereof. Respondent is ordered 
to cease and desist from said violation. 





MASSENGALE MEAT & POULTRY CO. 
Cite as 37 A.D. 772 


Jory M. Hochberg, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondent violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Massengale Meat and Poultry Co., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Austin, Texas, and whose business mailing address is Box 2002, Austin, 
Texas 78767. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock and poultry in 
commerce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 
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The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Massengale Meat and Poultry Co., its officers, directors, 
agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its operations as a packer 
subject to the Act, shall cease and desist from engaging in the business 
of a packer, in commerce, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


(No. 18,488) 


In re BORDEN PACKING COMPANY, INC., a corporation, and LAWRENCE 
MARVAL, an individual. P&S Docket No. 5542. Decided April 21, 
1978. 


Accounts and records — incomplete or incorrect — Checks or drafts — in- 
sufficient funds — Admission of facts — by failure to file answer — Flag- 
rant and repeated violations — failure to pay when due — Sanction 


Where respondents violated the Act and the regulations in connection with their opera- 
tions as a dealer thereunder as found herein, respondents are ordered to cease and 
desist from said violations and respondents are jointly and severally assessed civil 
penalties in the total amount of $9,000.00. 


Jory M. Hochberg, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seg.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondents have violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations contained in the Complaint. 


Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Borden Packing Co., Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation with its principal place of business lo- 
cated at 97 Fulton Street, Trenton, New Jersey 08611. 


(b) The corporate respondent is, and at all times material herein 
was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


2. (a) Lawrence Marval, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is 97 Fulton 
Street, Trenton, New Jersey 08611. 


(b) The individual respondent is, and at all times material herein 
was: 
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(1) President of the corporate respondent; 

(2) Majority stockholder in the corporate respondent; and 

(3) Responsible for the direction, management, and control of 
the corporate respondent. 


3. (a) Prior to the commencement of the operations of the corporate 
respondent at its present facilities in Trenton, New Jersey, the individ- 
ual respondent was a stockholder and officer of the Marval Packing Co., 
which was engaged in the business of a packer subject to the Act from 
September 1963 to January 1966 at the same physical plant in Trenton, 
New Jersey that respondent corporation now occupies and during such 
time the individual respondent was manager of the Marval Packing Co., 
Inc., packing operations, dominating and controlling its livestock pro- 
curement operations. In 1965, the Marval Packing Co., Inc., was unable 
to pay its debts as they matured in the normal course of business and 
failed to pay when due for many livestock purchases, or made purported 
payment therefore with “Insufficient fund” checks. An administrative 
complaint concerning these matters was issued November 5, 1965, and 
an order was entered by consent on December 23, 1965, effective Janu- 
ary 2, 1966. Marval Packing Co., Inc., was ordered to cease and desist 
from “failing to pay when due the full purchase price of livestock pur- 
chased in commerce and issuing checks in payment for livestock pur- 


chased in commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks.” 


(b) Prior to the commencement of this action, during the period 
from June 1966 through January 1967, the individual respondent was 
the president of the corporate respondent, directing, managing, and con- 
trolling its operations, and the individual respondent and his wife were 
the sole stockholders of the corporate respondent. During such period, 
the respondents failed to pay, when due, the full purchase price of live- 
stock purchased in commerce and issued checks which were returned un- 
paid by the bank upon wich they were drawn because the corporate re- 
spondent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. An administrative complaint concerning 
these matters was issued March 6, 1970, and an order was entered by 
consent on May 8, 1970. The respondents Lawrence Marval and Borden 
Packing Co., Inc., were ordered to cease and desist from issuing checks 
in payment for livestock purchased in commerce without maintaining 
sufficient funds on deposit in the bank account upon which such checks 
are drawn to pay such checks when presented for payment and from fail- 
ing to pay, when due, the full purchase price of livestock purchased in 
commerce. 


4. As of January 4, 1978, an overdraft in excess of $380,000.00 ex- 
isted in the account of Borden Packing Company, Inc., at the Capitol 
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State Bank, Trenton, New Jersey. 


5. As of January 4, 1978, the corporate respondent’s current liabili- 
ties exceeded its current assets. 


6. (a) The corporate respondent, under the direction, management, 
and control of the individual respondent, in connection with its opera- 
tions as a packer, on or about the dates and in the transactions set forth 
in paragraph VI of the Complaint and at divers other times, issued 
checks in purported payment for livestock purchased in commerce, 
which checks were returned unpaid by the bank upon which they were 
drawn because respondents did not have sufficient funds on deposit in 
the account upon which such checks were drawn. 


7. (a) The corporate respondent, under the direction, management, 
and control of the individual respondent, on or about the dates and in 
the transactions set forth in paragraph VI of the Complaint, and on or 
about the dates and in the transactions set forth in paragraph VII (a) of 
the Complaint, and at divers other times, in connection with its opera- 
tions as a packer, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 

(b) As of October 7, 1977, there remained unpaid by the corporate 
respondent a total of $55,667.84 for livestock purchased in commerce. 


8. The corporate respondent, under the direction, management and 
control of the individual respondent, during the period of April 1977 
through September 1977, in connection with its operations as a packer 
subject to the Act, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in its busi- 
ness. The corporate respondent, during said period, failed to keep and 
maintain: (1) a purchase and sales journal; (2) an accounts receivable 
ledger; (3) various voided checks; and (4) various “insufficient funds” 
checks which may have been redeemed for cash. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 5 herein, the corporate 
respondent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in Finding of Fact 6 herein, the respond- 
ents have violated section 202 (a) of the Act (7 U.S.C. 192 (a) ). 


By reason of the facts found in Finding of Fact 7 herein, the respond- 
ents have violated section 202 (a) and 409 (a) of the Act (7 U.S.C. 192 (a) 
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and and 228(a)) and section 201.43 (b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts found in Finding of Fact 8 herein, the respond- 
ents have violated sections 202 (a) and 401 of the Act (7 U.S.C. 192 (a) 
and 221). 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent, directly or through any corpo- 
rate or other device, shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


The corporate respondent shall cease and desist from purchasing live- 
stock unless the full purchase price of the livestock is paid at the time of 
purchase either in cash, by certified check, or wire transfer. 


This provision shall remain in effect until such time as it is demon- 
strated that adequate funds are available to pay checks written in pay- 
ment for livestock purchases. At such time, a supplemental order will be 
issued terminating this provision of the order. To meet this criterion, the 
corporate respondent must submit a balance sheet showing solvency, 
thus demonstrating its ability to pay promptly for livestock purchases, 
and a reconciliation of its bank account showing at least a cash book bal- 
ance sufficient to cover one day’s average livestock purchases. When this 
provision is no longer in effect, the respondents shall cease and desist 
from issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds to pay such checks on 
deposit in the bank account from which such checks are to be paid. 


The respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their business as 
a packer, including, among other things, a purchase and sales journal; an 
accounts receivable ledger; voided checks; and “insufficient funds” 
checks which may have been redeemed for cash. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b), P.L. 
94-410), respondents jointly and severally are assessed civil penalties of 
$5,000 arising out of their issuance of checks drawn on bank accounts in 
which the respondents did not have and maintain sufficient funds to pay 
such checks, and $4,000 arising out of their failure to pay, and failure to 
pay, when due, for livestock purchased subject to the corporate respond- 
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ent’s operations as a packer subject to the Act. 


This order shall be effective from the first day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedirigs 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


(No. 18,489) 


In re DONNIE E. BROWN. P&S Docket No. 5494. Decided January 23, 
1978. 


Bonding requirements — failure to comply with — Admission of facts — by 
failure to file answer — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder in failing to comply with the bonding requirements thereof, re- 
spondent is suspended as a registrant under the Act until he is in full compliance 
with the bonding requirements. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 


*The Decision and Order became final May 29, 1978.—Ed. 
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after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent. 


Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained 
in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Donnie E. Brown, hereinafter referred to as the respondent, is 
an individual whose address is RFD #4, Box 341, Roanoke, Alabama 
37274. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a livestock 
dealer to buy and sell livestock in commerce. 


2. The Trust Fund Agreement which respondent maintained to secure 
the performance of his livestock obligations under the Act was term- 
inated on September 3, 1976. Respondent was notified by mail that if he 
continued his livestock operations without bond coverage or its equi- 
valent, as required under the Act and the regulations, he would be in vio- 
lation of section 312 (a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, re- 
spondent has engaged in the business of a livestock dealer, buying and 
selling livestock in commerce without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and regulations. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating this sus- 
pension. 


This order shall be effective from the sixth day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


(No. 18,490) 
In re CLARA HESS. P&S Docket No. 5511. Decided April 20, 1978. 


Consent order — Sanction 


*The Decision and Order became final April 26, 1978.—Ed. 
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Respondent has consented to issuance of the order herein against her for violating the Act 
and the regulations in connection with her operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations and re- 
spondent is suspended as a registrant under the Act for 60 days. 


James A. Brennan, for complainant. 
Max H. Jenk, Dyersville, IA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Clara Hess, herein referred to as the respondent, is an individual 
doing business as Hess Livestock Company and M & P Order Buyers. Re- 
spondent’s principal place of business is located at Worthington, Iowa. 
Respondent’s business mailing address is Worthington, Iowa 52078. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for her own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSIONS 
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The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from: 


1. Selling livestock to buyers in commerce, and collecting from such 
buyers on the basis of false or incorrect weights; 


2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase, sale or other disposition of livestock in com- 
merce, invoices, accounts of sale, or other billings showing false and in- 
correct weights for such livestock; 


3. Making or causing to be made false and incorrect invoices, accounts 
of sale, or other billings a part of her business records, or of the business 
records of other persons subject to the Packers and Stockyards Act; and 


4. Falsifying, or causing to be falsified, in whole or in part, invoices, 
billings, accounts of sale or other records documenting in any way the 
purchase, sale, or other disposition of livestock. 


Respondent shall keep and maintain accounts, records, and mem- 
oranda which fully and correctly disclose all transactions involved in her 
business subject to the Act, including accounts of sale, invoices, or other 
billings prepared in connection with the purchase and sale of livestock in 
commerce, which show the true and correct weight of such livestock and 
all other facts necessary to show the complete and correct nature of each 
transaction. 


Respondent is suspended as a registrant under the Act for a period of 
sixty (60) days. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,491) 


In re A. M. MANTIA, INC. PACA Docket No. 2-5007. Decided May 3, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it in connection with 
violations of the Act as found herein. Respondent is suspended as a registrant under 
the Act for 35 days. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on April 25, 1978, 
by the Acting Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The complaint 
alleges that during the period of February 1976 through May 1977, re- 
spondent received in interstate commerce, on consignment, 37 lots of 
fruit and vegetables from 25 shippers, but failed to account truly and 
correctly and to make full payment promptly to the shippers involved 
the net proceeds realized from the sale of these commodities in the total 
amount of $3,237.13. The complaint also alleges that during the period 
February 1976 through May 1977 respondent failed to prepare and 
maintain adequate records with request to fruit and vegetables handled 
by it on consignment as required by the Act and Regulations promul- 
gated thereunder. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 





790 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D 789 


1. Respondent, A. M. Mantia, Inc., is a corporation, whose mailing ad- 
dress is 1900 Smallman St., Pittsburgh, Pennsylvania 15222. 


2. Pursuant to the licensing provisions of the Act, license number 
691423 was issued to respondent on February 18, 1969. This license has 
been renewed annually, presently is in effect, and next is subject to re- 
newal on or before February 18, 1979. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 3 of the Complaint, during the period 
February 1976 through May 1977 respondent received in interstate 
commerce, on consignment, 37 lots of fruit and vegetables, all being per- 
ishable agricultural commodities, from 25 shippers, accepted and sold 
these commodities but failed to account truly and correctly and to make 
full payment promptly to the shippers the net proceeds realized there- 
from in the amount of $3,237.13. 


5. During the period February 1976 through May 1977, respondent 
failed to maintain adequate records and to properly use lot numbers in 
its handling of fruit and vegetables accepted on consignment in inter- 
state commerce as required under Section 9 of the Act and the regula- 
tions thereunder. 


6. Respondent has made full restitution to all shippers the amounts 
due in respect of the consignment transactions set forth in Finding of 
Fact. 4. 


7. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent’s failures to account truly and correctly and to make full 
payment promptly of the net proceeds due to shippers as set forth in the 
Finding of Fact 4, and its failures to maintain adequate records in its 
handling of fruit and vegetables accepted on consignment as set forth in 
the Finding of Fact 5, above, constitute flagrant and repeated violations 
of Sections 2 and 9 of the Act (7 U.S.C. 499b; 499i). 
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Respondent’s license is suspended for 35 days. 
This order shall become effective May 8, 1978. 


Copies hereof shall be served upon the parties. 


(No. 18,492) 


JOE PHILLIPS, INC. v. PRODUCE BROKERS & DISTRIBUTORS, INC. PACA 
Docket No. 2-4487. Decided May 10, 1978. 


F. O. B. transaction — Suitable shipping condition — breach of warranty of 
— Damages — measure of — Reparation awarded 


Where respondent accepted the produce in issue, respondent is liable to complainant for 
the contract price of $891.25, less damages resulting from complainant’s breach in 
the amount of $204.76, for a total due and owing complainant of $686.50 for which 
reparation is awarded with interest. 


George L. Aubrey, Presiding Officer. 
Rick E. Jensen, Fresno, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judical Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $891.25 
against respondent in connection with a transaction in interstate com- 
merce involving a truck shipment of potatoes and onions from California 
to Kansas. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent. Respondent filed an answer denying liability. 


The amount claimed in the complaint is less than $3,000, therefore the 
shortened procedure provided for in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the proceed- 
ing, as is the Department’s report of investigation. In addition complain- 
ant filed an opening statement. Respondent filed an answering state- 
ment, and complainant filed a statement in reply thereto. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joe Phillips, Inc., is a corporation whose address is 
191 West Shaw, Suite A, Fresno, California. 


2. Respondent, Produce Brokers & Distributors, Inc., is a corporation 
whose address is P.O. Box 208, Monett, Missouri. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. On or about June 21, 1976, complainant and respondent negotiated 
an oral contract for the sale of a mixed shipment of potatoes and onions 
as per complainant’s invoice in finding 5 hereof. 


4. Complainant shipped these commodities by truck on or about June 
24, 1976, to respondent in Monett, Mo. They arrived at Martinous Pro- 
duce Company, Pittsburg, Kansas (respondent’s customer) on June 27, 
1976. 


5. On June 25, 1976, complainant invoiced respondent as follows: 


100 50# Sacks Jbo Yellow Onions at 2.00 fob net $200.00 
100 40# Cartons Red Jbo Onions at 3.40 fob net 340.00 
50 100# Sks US two LW Potatoes at 2.35 ewt fob net 117.50 
50 100# Count Cartons US LW Potatoes at 5.85 cwt fob net 146.25 
50 90# Count Cartons US LW Potatoes at 5.85 cwt fob net 146.25 


$950.00 


6. Inspection of the onions at 5:30 P.M. on June 28, 1976, on the 
premises of Martinous Produce Company, showed condition and tem- 
perature as: “Stacked at above location in cool room. Mostly dry to fairly 
dry and firm. From 17 to 39% average 26% Bacterial Soft Rot mostly 
advanced some in early stages affecting one fleshy scale to 1/2 of bulb 
... Various pulp temperatures 75°F.” Destination inspection of the 
potatoes at 4:00 P.M. at the same date and place showed condition and 
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temperature as: “Stacked at above location in cool room. 100 pound lot: 
Mostly firm. No decay. From 8 to 11% average 10% serious damage by 
sunken sticky areas. Average 3% serious damage by Fusarium Tuber Rot 
(dry type). Carton Lot: From 15 to 24% average 18% Slimy Soft Rot gen- 
erally in advanced stages. From 9 to 27% average 18% damage includ- 
ing 8% serious damage by slightly sunken discolored areas some of 
which are sticky. From 8 to 15% average 12% damage including 4% ser- 
ious damage by Fusarium Tuber Rot mostly (dry type) some (moist type). 
Remainder firm . . . Various pulp temperatures 45°F.” 


7. Respondent sent a mailgram to complainant on June 30, 1976, to 
the effect that it was handling the potatoes and onions for the account of 
the complainant. Complainant telephoned and wired respondent on or 
about June 30, 1976, and demanded full payment. 


8. Complainant filed a formal complaint herein on August 20, 1976, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant has admitted that its invoice was in error in one particu- 


lar. Twenty-five rather than fifty 100 pound sacks of No. 2 potatoes 
were actually shipped. At $2.35 cwt. this causes a reduction of $58.75 in 
the invoice price. The correct invoice amount should have been $891.25, 
which is the amount of damages sought in the complaint. Complainant 
does not dispute that the potatoes and onions were in poor condition on 
arrival. Its defense is that these may have had temperature problems 
during shipment and that the truck supplied by the respondent arrived 
two days later than respondent had requested. Complainant admitted 
that the potatoes were allowed to sit on its platforms during the two 
days prior to arrival of the truck. This was during the latter part of June 
when temperatures are high. The difference in temperatures between 
the onions and potatoes after arrival was explained by respondent as be- 
ing due to the potatoes having been held in a cool room after arrival 
while the onions were in a different room awaiting inspection. 


Because of the admitted exposure of the potatoes to outside air tem- 
peratures on complainant’s platforms for two days prior to shipment and 
because of the poor arrival condition coupled with advanced stages of de- 
cay we conclude that complainant breached its warranty of suitable ship- 
ping condition. But complainant argues, in effect, that it should be re- 
lieved of that warranty because of the two day delay in pickup caused by 
respondent. We believe not. As we recently held in a similar situation: 
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Complainant should have taken some action, either by attempting to renego- 
tiate the contract terms to reflect the change in circumstances; or by refusing to 
ship if it was the complainant’s opinion that the lettuce was no longer in suit- 
able shipping condition. Complainant’s acquiescence in respondent’s late pick 
up acted as a waiver of complainant’s right to object, at a later time, to respond- 
ent’s delay. ‘When a specific time is fixed for the performance of a contract and 
is of the essense of the contract and it is not performed by that time, and the 
parties proceed with the performance of it after that time, the right to suddenly 
insist upon a forfeiture for failure to perform within the specified time will be 
deemed to have been waived and the time for performance will be deemed to 
have been extended for a reasonable time.’ King v. Radeke, 175 Illinois 72, 51 
NE 698 (1898); Royal Ornamental Iron, Inc. v. Devon Bank, 336 NE 2nd 105 
(1975). See Western Vegetable Sales v. West Coast Produce Co., Inc., PACA 
Docket No. 2-4428, 37 A.D. (Feb. 9, 1978) 


Possibly complainant could have held respondent in breach of contract 
for failing to pick up the produce. See Canam v. Weller, 31 A.D. 1629 
(1972). But when it elected to ship despite the two day delay it waived 
the breach. 


Respondent has produced a dumping certificate dated July 16, 1976, 
for 70 boxes of the 50 pound US No. 1 potatoes. Since the potatoes 
which were dumped were not as warranted, the buyer has been damaged 
to the extent of the difference between the value of the goods actually 
delivered at the time and place of delivery and the value the goods would 
have had at that time and place if they had been as warranted. McAr- 
thur v. M. J. Duer & Co., 16 A.D. 851 (1957). The first of these values 
was zero for the dumped potatoes. In the absence of other evidence the 
second value is at least the delivered cost; i.e. the California F.O.B. in- 
voice price plus freight to Florida. At the invoice price of $5.85 per cwt. 
this amounts to $204.75 plus freight. However no evidence of freight 
cost was introduced so we are unable to add this to the equation. Re- 
spondent’s damages thus amount to $204.75 for the 70 boxes of pota- 
toes. 


Respondent has introduced additional documentary evidence in the 
form of its customer’s file memoranda to the effect that some of the 
onions had to be dumped as well. This is otherwise unsupported and the 
sworn answer does not specifically allege that the onions were dumped. 
We are not prepared to conclude, in the absence of any official dumping 
certificate or other persuasive evidence, that these onions were in fact 
dumped. 


Of course if the respondent or its customer had maintained a careful 
accounting of the sales of this commodity, respondent might have been 
able to justify damages based on the difference between sales proceeds 
and the local market for fully merchantible produce as called for by the 
contract. However no proof of this nature was offered. 
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Since respondent accepted the subject commodities it become liable to 
complainant for the purchase price of $891.25 less the proven damages 
of $204.75 or $686.50. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $686.50, with interest thereon at 8 percent 
per annum from August 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,493) 


JOHN LIVACICH PRODUCE, INC., a/t/a VISTA SALES v. ROCKY PRODUCE, 
Inc. PACA Docket No. 2-4500. Decided May 10, 1978. 


Contract terms — price arrival — Rejection — without reasonable cause — 
Resale — net proceeds of — Damages — resale expenses and reasonable 
value of missing and unaccounted for cartons — Reparation awarded 


Where respondent rejected the cantaloupes in issue without reasonable cause, and had 
dominion and control over the, respondent is liable to complainant as found herein. 
Reparation of $1,141.10 is awarded complainant against respondent with interest. 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Ellenson Traffic Bureau, Detroit, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,021.20 in connection with a 
transaction in interstate commerce involving a shipment of cantaloupes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon resondent which filed an answer thereto denying liability to 
complainant. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, the parties have waived their right to an oral hearing and 
accordingly the shortened method of procedure provided for in the Rules 
of Practice (7 CFR 47.20) is applicable. Under this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the par- 
ties were given an opportunity to submit further evidence beyond that 
contained in the pleadings. Neither party did so. Complainant filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, John Livacich Produce, Inc. a/t/a Vista Sales, is a cor- 
poration whose address is P.O. Box 5519, San Bernardino, California. 


2. Respondent, Rocky Produce, Inc., is a corporation whose address is 
7201 West Fort Street, Detroit, Michigan. At the time of the transaction 
involved herein respondent was licensed under the Act. 


3. On or about June 25, 1976, in the course of interstate commerce 
complainant shipped from loading points in California to respondent in 
Detroit, Michigan, a truckload of cantaloupes, consisting of 684 crates. 
The terms of sale were “price arrival”. The transaction was negotiated by 
Tavilla Sales Company a broker, whose address is P.O. Box 267, Home- 
stead, Florida. 


4. Upon arrival of the truckload at Respondent’s place of business on 
June 29, 1976, a federal inspection was obtained which showed in per- 
tinent part as follows: 


Date: June 29, 1976. 
Hour: 8:20a.m. 


Condition of Equipment: Mechanical refrigerator unit not running. Rear 
doors open. 
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Products Inspected: CANTALOUPS in combination wood and cardboard 
crates labeled, “Bright Brand Melons Fred Bright Co., Inc., El Centro, Ca.” 
Marked to denote count (24 count noted). Applicants states 684 crates. 


Condition of Load: Through lengthwise load 6 rows 4 and 6 layers. 
Condition of Pack: Tight. 

Temperature of Product: At rear doors: Top: 44°F Bottom: 43°F. 
Size: Fairly uniform. 


Quality: Mature, clean, well formed, generally well netted and mostly full slip, 
some 3/4 slip. Good internal quality. Grade defects range from 1 to 4 melons 
per crate, average 12% scars and poorly netted. 


Condition: Some crates throughout load show few to some melons soft, water- 
soaked, and translucent in appearance. Remainder of stock generally firm to 
ripe and firm. Groud color turning yellow to yellow, mostly yellow. No decay. 


Grade: Fails to grade U.S. No. 1, account of grade defects. 


Remarks: Inspection and certificate restricted to product in lading in 2 stacks 
nearest rear doors and an upper 2 layers of 5 adjacent stacks. 


5. On June 29, 1976, respondent telephoned complainant advising it 
of the result of the inspection and refusing to accept the load. Complain- 
ant demanded a set price (according to the complaint, $6.75 a carton) 
and, advised that it would “pull the load”. 


6. On or about the morning of June 30, 1976, respondent wired com- 
plainant, confirming its earlier rejection. 


7. Also, on June 30, 1976, complainant wired respondent saying that 
it was not accepting respondent’s rejection, and that it held respondent 
liable for any damages. 


8. Complainant eventually sold the load on or about June 30, 1976, 
through a broker, A. H. Harris, Detroit, Michigan, “for the account of 
whom concerned” and realized gross proceeds of $4,044.00. Unloading 
charges were $231.35, terminal charges were $165.25, and a 15% com- 
mission for the broker was $606.60 for a subtotal of $1,003.20. The pro- 
ceeds, not including freight, were $3,040.80. The freight charges were 
$2,300.00, leaving net proceeds of $740.80. When the load was resold, 
23 cartons of cantaloupes were unaccounted for. 


9. Respondent, while not admitting any obligation in the transaction, 
offered a check for the 23 cartons missing from the load, at $6.75 per 
carton for a total of $155.25, which check was returned. 


10. A formal complaint was filed on December 13, 1976, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


Complainant ‘contends that there was an oral contract for cantaloupes 
to be sold to respondent at the agreed invoice price of $6.75 per carton 
F.O.B. Respondent contends that the melons were sold on a “price ar- 
rival”, basis with the price to be determined between seller and buyer 
upon arrival. We agree with the respondent. The undated confirmation 
of sale and invoice” issued by the broker, Tavilla Sales Company (Find- 
ing of Fact #3), which lists the date shipped as “6-25-76,” reveals that 
this was a “price arrival” transaction. A letter from Tavilla Sales Com- 
pany to the Department, dated November 3, 1976, also indicates that 
the “deal was set up as a price arrival”. There is not sufficient counter- 
vailing evidence to offset the presumption that the contract was a “price 
arrival” contract, as indicated by the broker’s confirmation and letter. 


Sale on a “price arrival” basis means that the parties have entered into 
a firm contract for sale even though the price is not settled. In such a 
case if the parties subsequently fail to agree on price, the contract price 
is construed to be a reasonable price at the time of delivery. See U.C.C. 
section 2-305. Therefore, even though no price was agreed to, respond- 
ent was liable to pay the reasonable price. Complainant satisfied all ele- 
ments of the contract between the parties, and there was no “grade” 
specified in the contract. Complainant made “good delivery” of the can- 
taloupes. ' Respondent did not have reasonable cause to reject the load. 
Respondent is therefore liable to complainant for the reasonable price of 
the goods. 


Having determined that respondent was liable for a reasonable price, 
we must determine what that price was. The load was sold “for the ac- 
count” of complainant on June 30, 1976, by A. H. Harris (Finding of 
Fact 9). The proceeds were as follows: 


156 cartons of cantaloupes at $6.50 $1,014.00 
505 cartons of cantaloupes at $6.00 $3,030.00 


$4,044.00 


We find that this price (which was actually received for the cantaloupes) 
is the most accurate reflection of the reasonable price. Market price in 


‘7 CFR 46.44 provides “Unless otherwise agreed to between the contracting parties ‘Good 
Delivery’ in connection with F.O.B. contracts of purchase and sale means that the commod- 
ity meets the requirements of the contract at the time of loading or sale .. . .” Although 
this was no an F.O.B. contract, we find that complainant’s delivery was a “Good Delivery” 
with respect to the “price arrival” contract, as agreed to by the parties because there is no 
showing the load did not meet at least the implicit warranty of merchantability at the time 
it was shipped. 
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Detroit at the time was $6.00 per carton for cantaloupes in fair condi- 
tion. Since complainant received substantially more on some cartons, we 
find the actual proceeds most accurately reflect the reasonable price. 
Thus, respondent’s liability regarding the price is extinguished. 


After a deduction of $231.35 for unloading, $165.25 for terminal 
charges, $606.60 for brokerage, and $2,300.00 for freight, complainant 
realized net proceeds on the cantaloupes of $740.80. 


Since the respondent rejected the melons without reasonable cause, it 
is liable for any commercially reasonable charges, expenses, or commis- 
sions in connection with the resale. See U.C.C. 2-710. The unloading 
and terminal charges, as well as the brokerage charge, are reasonable 
under the circumstances of this case. This amount is $1,003.10. (The 
sum of the unloading charge, terminal charges, and brokerage charge.) 
Respondent is not liable for the freight since the shipper is liable for this 
item in a “price arrival” contract unless otherwise prescribed in the con- 
tract. 


We also find respondent liable for the 23 missing cartons of canta- 
loupes. Respondent has the burden of showing what happened to the 
cantaloupes, and if it cannot adequately account for them, respondent is 
liable. We note that, respondent had dominion over the truckload. It un- 
loaded the truckload for inspection, and it is in the best position to ac- 
count for disposition of the cantaloupes. We find the reasonable value of 
the missing cantaloupes to be $6.00 a carton (the sale price of the major- 
ity which were later sold and the prevailing market price at the time) for 
a total of $138.00. 


Respondent owes complainant $1,141.10 total damages, which con- 
sists of $1,003.10 expenses on the resale plus $138.00 for the 23 cartons 
lost. Respondent’s failure to pay this amount is a violation of section 2 of 
the Act. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $1,141.10, with interest thereon at the rate of 8 percent 
per annum from August 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,494) 


WADE HATCHER and DORIS HOLLAND, d/b/a WADE HATCHER and D. C. 
HOLLAND v. NEWTON WHITE and NEWTON DOUGLAS WHITE, d/b/a 
FARM OUTLET. PACA Docket No. 2-4646. Decided May 12, 1978. 


F.O.B. sale — suitable shipping condition warranty — risk of loss in transit — 
Acceptance — by failure to give timely notice of rejection — Transportation 
service and conditions — abnormal — warranty of suitable shipping con- 
dition not applicable — Contract price — failure to pay — Reparation 
awarded 


Where respondent accepted the tomatoes in issue by failing to give complainant timely 
notice of rejection, respondent is liable to complainant for the contract price of 
$5,625.00 for which reparation is awarded with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on May 20, 1977, complainant seeks reparation from re- 
spondent in the amount of $5,625.00 alleged to be due on the purchase 
price of a truckload of tomatoes sold to respondent on or about 
December 22, 1976. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation was served upon respondent. A copy of the report of 
investigation was served upon complainant. Respondent filed an answer 
to the complaint on June 14, 1977. 


Although the amount involved in this proceeding is over $3,000.00 the 
parties have elected to waive an oral hearing. Issues were submitted in 
accordance with the shortened method of procedure provided for in 
section 47.20 of the Rules of Practice. Pursuant to such procedure, com- 
plainant and respondent were given an opportunity to submit verified 
statements in support of their respective positions. Neither party did so. 
Neither party filed a brief. 
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FINDINGS OF FACT 


1. The complainant is a partnership composed of Wade Hatcher and 
Dorris Holland doing business as Wade Hatcher and D. C. Holland whose 
address is P.O. Box 1288, Homestead, Florida. 


2. Respondent is a partnership composed of Newton White and New- 
ton Douglas White doing business as Farm Outlet whose address is 
Route 1, Box 142A, Salisbury, Maryland. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about December 22, 1976, complainant, in the course of 
interstate commerce, sold to respondent one truckload of tomatoes, 
large and medium size, U.S. combination, with at least 85 percent U.S. 
No. 1 quality, at a total price of $5,625.00, F.O.B. 


4, The tomatoes were inspected at point of shipment on December 22, 
1976. The inspection showed in pertinent part: 


Defects — (None). 


Decay — (None). Grade — U.S. Combination with at least 85% U.S. No. 1 qual- 
ity. 


5. The contract was negotiated by Ledlow & Cole, acting as brokers 
for respondent. Their address is P.O. Box 570506, Perrine, Florida. 


6. On December 22, 1976 complainant shipped from loading points in 
Homestead, Florida, in interstate commerce to respondent at Hartford, 
Connecticut, the kind, quality, grade, and size of commodity called for in 
the contract. The tomatoes were shipped in a truck operated by Tribble 
Trucking Co. whose address is not available in the record. 


7. Upon arrival of the tomatoes at destination on December 28, 1976, 
respondent accepted them. On December 29, 1976 a federal inspection 
was made of the tomatoes. Such inspection said in pertinent part: 


Condition of Equipment: Temperature controls not in operation. 


Products Inspected: TOMATOES in cartons printed “H&H, Selected To- 
matoes, Net Weight 30 lbs., Hatcher and Holland, P.O. Box 1288, Homestead, 
Fla. 33030” stamped “Med or Lg”. Applicant states: 1100 cartons. 


Condition of Pack: Fairly well filled. 
Temperature of Product: Range 58 to 73° F. 
Size: Fairly uniform. 


Quality: Clean, well developed, generally fairly well to well formed and mostly 
smooth, some fairly smooth. Grade defects average 5% scars and mechanical 
damage. 
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Condition: Average approximately 10% green and breakers, 60% turning and 
pink, 25% light red and red. Soft and decayed tomatoes range 4 to 13% in most 
samples, none in many average 6%, including 3% soft, remainder 3% Phoma 
Rot and Bacterial Soft Rot in various stages. 11 to 19%, average 14% damage, 
including 3% serious damage by sunken discolored areas. 


Grade: Now approximately 75% U.S. No. 1 quality. 


8. Respondent has paid complainant no money in connection with this 
transaction. 


9. The formal complaint was filed on May 20, 1977, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that on December 22, 1976, it shipped to re- 
spondent one truckload of tomatoes for a total price of $5,625.00, F.O.B. 
Complainant alleges that the tomatoes arrived at respondent’s place of 
business, and that upon arrival respondent accepted the tomatoes but 
has since failed to make payment thereon. 


Respondent admits it bought the load, but contends that upon arrival 
of the tomatoes it rejected the load. Respondent claims that the load 
arrived two days late, and that the truck was not under refrigeration. 
Respondent contends that due to these facts the “load had been over 
heated (sic) and tomatoes were in a state of decay and over ripe (sic).” Re- 
spondent contends that it rejected the load because the truck was not 
under refrigeration, the temperature controls would not work, and the 
load was found to be overheated. Respondent contends that the to- 
matoes were in a state of being overripé and decayed upon arrival. Re- 
spondent further contends that it does not owe the purchase price of 
$5,625.00, but that if owed at all, it is owed by Tribble Trucking Co, the 
trucker in this case. Respondent contends that upon advice of its broker, 
Ledlow & Cole when the tomatoes arrived, respondent called Tribble 
Trucking Co. and explained the situation to them. Respondent says it 
told Tribble Trucking Co. that the load was rejected, and was advised by 
Tribble Trucking Co. to handle the load on consignment for the Tribble 
Trucking Co., which respondent said it would. Respondent, therefore, 
alleges no liability to complainant in this transaction. 


Respondent must make an effective rejection to the seller of a perish- 
able agricultural commodity it has purchased within a reasonable time 
after arrival Stonoca Farms Corporation v. Thomas Hobart Clary d/b/a 
Thomas H. Clary, 33 A.D. 956 (1974). With respect to truck shipments 
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under 7 CFR 46.2 (cc) (2), this reasonable time when arrival is on a work- 
ing day is “not to exceed eight hours after the receiver or a responsible 
representative is given notice of arrival and the produce is made access- 
ible for inspection . . .” Respondent did not communicate its rejection of 
the load to complainant. Respondent only communicated its rejection of 
the load to its own agent (the broker) and to Tribble Trucking Co. 
Complainant was not informed of respondent’s rejection within the time 
prescribed by the regulations. Therefore, respondent is deemed to have 
accepted the load. 


Having concluded that respondent accepted delivery of the tomatoes 
upon arrival, it follows that by accepting the shipment, respondent be- 
came liable for the contract price, subject to its right to claim damages 
for a breach of contract on the part of complainant. The burden of prov- 
ing both a breach and damages is on the respondent. 


Respondent alleges, in effect, that complainant did not make “good 
delivery” ' of the tomatoes. Respondent alleges that the tomatoes ar- 
rived two days late and that the truck was not under refrigaration. Re- 
spondent contends that the reason it intended to reject was “due to the 
Driver’s Truck not being under refrigaration (sic) as temperature 
controls, would not work and the load was found to be over heated (sic).” 
Respondent contends that “the Tomatoes were in a state of being over 
ripe (sic) and decayed and at that time an inspection was taken by the 
U.S.D.A.” 


Section 7 CFR 46.43 (j) provides: 


“Suitable shipping condition”, in relation to direct shipments, means that the 
commodity, at time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed upon between the 
parties.... 


In an F.O.B. sale * the buyer assumes all risk of loss due to transporta- 
tion service and conditions, while the seller is liable for any abnormal 
deterioration at contract destination point if the commodity is handled 
under normal transportation service and conditions. F. H. Hogue Pro- 
duce Co. v. Zepeda, Esparza & Lopez Company of Dallas, 30 A.D. 1071 


‘ 7 CFR 46.44 provides: “Unless otherwise agreed to between contracting parties, “Good 
Delivery” in connection with f.o.b. contracts of purchase and sale means that the commod- 
ity meets the requirements of the contract at time of loading for sale and if the shipment is 
handled under normal transportation service and conditions... . 

2 F.O.B. means “that the produce . . . sold is to be placed free on board the . . . agency of 
the through land transportation at the shipping point, in suitable shipping condition .. . 
and that the buyer assumes all risk of damage and delay in transit not caused by the seller 
....” (7 CFR 46.433) 
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(1971). Thus, there arises the “warranty of suitable shipping condition.” 
Also, if there is no contract destination agreed upon between the parties, 
the seller has no responsibility for any deterioration in transit (7 CFR 
47.43}). 


It appears from the U.S. Department of Agriculture inspection 
certificate dated December 22, 1976 that the tomatoes were in suitable 
shipping condition at the time of transit. Their grade was “U.S. 
Combination with at least 85% U.S. No. 1 quality. Upon the inspection 
taken on December 29, 1976 the grade was “now approximately 75% 
U.S. No. 1 quality.” Respondent alleges that this difference in grade was 
attributable to the transportation service and conditions to wit: the 
truck arrival two days late and the refrigeration conditions not working. 
Therefore, the “warranty of suitable shipping condition” was not appli- 
cable since the shipment was not handled under normal transportation 
service and conditions. Any damage regarding the shipment is born by 
the respondent, and the complainant is not liable. 


We conclude that respondent’s failure to pay complainant the pur- 
chase price of the tomatoes is a violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of $5,625.00 
with interest. 


Within thirty days from the date of this decision, respondent shall pay 
to complainant, as reparation, the sum of $5,625.00 with interest there- 
on at the rate of 8 percent per annum from February 1, 1977 until paid. 


Coies of this order shall be served upon the parties. 


(No. 18,495) 


PRODUCE SPECIALTIES, INC. v. HARRY H. Toy Co. PACA Docket No. 
2-4620. Decided May 12, 1978. 


Acceptance — by failure to reject — Alleged breach and damages — failure 
to prove — Transportation — mode and manner of not a part of contract — 
Purchase price — failure to pay — Reparation awarded 
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Where respondent accepted the ginger root in issue and failed to sustain its burden of prov- 
ing a breach of contract by complainant with resulting damages to respondent, re- 
spondent is liable to complainant for the total purchase price of $2,832.50 for which 
reparation is awarded with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Samuel Laupt, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). By a formal 
complaint filed on May 2, 1977, complainant seeks reparation from re- 
spondent in the amount of $2,832.50 alleged to be due on the purchase 
price of a truckload of fancy Fiji ginger roots sold to respondent on or 


about December 13, 1976. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation was served upon respondent. A copy of the report of 
investigation was served upon complainant. Respondent filed an answer 
to the complaint on May 27, 1977 denying liability to complainant. 


Since the amount involved in this proceeding is under $3,000.00, the 
issues were submitted in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the Rules of Practice. Pursuant to 
such procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Produce Specialties, Inc., is a corporation whose ad- 
dress is 732 Market Court, Los Angeles, California. 


2. Respondent is an individual doing business as Harry H. Toy Co., 
whose address is 354 Gold Street, Brooklyn, New York. At the time of 
the transaction involved herein, respondent was licensed under the Act. 
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3. On or about December 13, 1976, in the course of interstate com- 
merce, complainant by contract in writing, with confirmation by tele- 
phone, sold to respondent 75 crates of fancy Fiji ginger roots (ginger 
root), being a perishable agricultural commodity, at $37.50 per crate 
F.0O.B. Los Angeles, California, plus $20.00 handling charges, for a total 
of $2,832.50. 


4. Respondent suggested to complainant that complainant use Con- 
solidated Express as the trucker for this transaction. Consolidated 
Express’ address is P.O. Box 3636 Terminal Annex, Los Angeles, 
California. Complainant attempted to comply. However, upon inquiry, 
complainant discovered that Consolidated Express did not truck produce 
to the east coast. Respondent then secured trucking service from Thrifty 
Service System whose address is 1325 East Seventh Street, Los Angeles, 
California. 


5. On or about December 22, 1976, complainant shipped from Los 
Angeles, California in interstate commerce to respondent at Brooklyn, 
New York, the aforementioned (see Finding of Fact 4) 75 crates in a 
truck operated by Thrifty Service System. 


6. Upon arrival of the produce at destination respondent accepted the 
commodity. Respondent sent a letter to complainant dated January 5, 


1977, and received by complainant on January 13, 1977. Such letter 
said in pertinent part: 


Just let you know. We just received . . . . Ginger as folowing. (sic) 
Total 72 Cases good in strapes 


2 cases Slack brooken (sic) crates. 


The Ginger is 10% dried out. But we just report to you as we received. The 
warehouse received and signed for the Trucking-driver. We hope everything is 
O.K. We shall mail you the check for 74 crates or less... . 


7. By a letter dated January 10, 1977, and received by complainant 
on January 13, 1977, respondent wrote in pertinent part: 


Your shipment of December 22, 1976 have been received on the January 5th, 
1977. It was only 74 crates within which are two broken crates. 


We are very sorry to teld (sic) you at this time. Those ginger are half bad ginger 
soak or like frozen... . 


P.S. This ginger of 74 crates is very bad one third are perihable (sic). The ginger 


is soft and watery. 


8. Respondent has paid complainant no money in connection with this 
transaction. 
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9. The formal complaint was filed on May 2, 1977, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that on December 22, 1976, it shipped to re- 
spondent by truck, 75 cases of ginger root at a price of $37.50 per case 
plus $20.00 handling charge for a total invoice price of $2,832.50. 
Complainant alleges that the ginger root arrived in Brooklyn on January 
5, 1977. Complainant contends that, upon arrival, respondent accepted 
the ginger root, but has since failed to make payment thereon. 


Respondent contends that complainant violated respondent’s instruc- 
tions as to the mode and manner of shipment. Respondent contends this 
violation caused damage to the ginger root. Specifically, respondent con- 
tends that complainant did not use the trucker requested by respondent 
in this transaction, that being Consolidated Express, whose address is 
P.O. Box 3636 Terminal Annex, Los Angeles, California, Respondent 
contends that complainant violated respondent’s instructions to use 
Consolidated Express and used Thrifty Service System. Respondent con- 
tends that this violation of its instructions regarding the trucker, contri- 
buted to and caused the deterioration of the merchandise. Respondent 
also claims that it did not personally accept the merchandise and only 
became aware of its deteriorated condition when it was advised of the 
same by its consignee. Respondent claims that it offered a tender of 30 
percent of the invoice price of the ginger root as full payment, which was 
refused by complainant. Respondent contends that this was all the 
ginger root was worth upon arrival. 


Respondent’s contentions regarding the trucker may be easily dis- 
posed of. (See Finding of Fact No. 4) The evidence indicates that Con- 
solidated Express did not haul produce to the east coast. The evidence 
further indicates that respondent knew, approved, and secured the 
trucker finally used (Thrifty Service System). Furthermore, the use of a 
specific trucker was not a part of the contract, but rather only a sugges- 
tion by respondent which could not be followed. 


Respondent admits buying the ginger root. However, it denies accept- 
ing delivery upon arrival. Respondent contends that it did not personally 
accept the merchandise, and only became aware of its condition when 
advised by its consignee. The evidence shows, and respondent admits 
that the ginger root was sold to, and sent to respondent in this case. Re- 
spondent was the primary receiver, as reflected by the invoice, (not ob- 
jected to by respondent) and since this was an F.O.B. sale, we conclude 
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that the contract was for a sale of ginger root from complainant to re- 
spondent. In this case, respondent had the responsibility for accepting, 
or properly rejecting delivery upon arrival. 


Under 7 CFR 46.2 (cc) (2), respondent must make a rejection of a 
perishable agricultural commodity within a reasonable time. With re- 
spect to truck shipments this time is “not to exceed 8 hours after the re- 
ceiver or a responsible representative is given notice of arrival and the 
produce is made accessible for inspection” (during regular business 
hours). Respondent did not make a timely rejection of the load. There- 
fore, respondent is deemed to have accepted the load. 


Having concluded that respondent accepted delivery of the ginger root 
upon arrival, it follows that by accepting the shipment, respondent be- 
came liable for the contract price, subject to its right to claim damages 
for a breach of contract on the part of complainant. The burden of prov- 
ing both the breach and the damages is on respondent. Stockton Tomato 
Co., Inc. v. Albee Tomato Co., Inc., 28 A.D. 1051 (1969). 


No federal inspection was made of the ginger root at destination, so we 
have no proof from that source as to either the number of unsatisfactory 
roots in the load or the cause of the trouble. 


It may have been that some of the ginger root was in an unmerchant- 
able condition upon arrival, or shortly thereafter. However, respondent 
has failed to establish that the load arrived in an abnormally deterio- 
rated condition. Respondent has failed to establish that complainant 
failed to deliver ginger roots meeting contract requirements. See O.D. 
Huff, Jr., Inc. v.M. Pagano & Sons, Inc., 21 A.D. 385 (1962). 


We cannot emphasize enough, the importance of a federal inspection. 
Respondent claims that it called for a federal inspection, but no one re- 
sponded to that request. Respondent did not say when it called for an 
inspection, or who had called for an inspection, or what the response was 
regarding the request. Upon examination of the evidence we conclude 
that respondent did not adequately request a USDA inspection. 


On the evidence before us, we conclude that respondent’s failure to pay 
complainant the full purchase price of the ginger root was a violation of 
section 2 of the Act. Complainant should be awarded reparation in the 
amount of $2,832.50 with interest. 


ORDER 


Within 30 days from the date of this decision respondent shall pay to 
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complainant, as reparation, the sum of $2,832.50 with interest thereon 
at the rate of 8 percent per annum from February 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,496) 


In re HAL MERDLER PRODUCE, INC. PACA Docket No. 2-4793. Decided 
May 15, 1978. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to pay promptly 
and in full for 20 lots of perishable agricultural commodities purchased and accept- 
ed in interstate commerce from eight sellers, respondent’s license as a registrant un- 
der the Act is revoked. 


John G. Liebert, Administrative Law Judge. 
Diane Langton, for complainant. 
Richard F. Gorda, Cleveland, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which an 
Initial Decision and Order was filed on March 31, 1978, by Administra- 
tive Law Judge John G. Liebert revoking respondent’s license for failure 
to make full payment promptly for produce purchased and accepted in 
interstate and foreign commerce. 


An appeal to the Judicial Officer was filed on May 2, 1978, by Harold 
Merdler and Annette N. Merdler. The Judicial Officer has final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395) ! 


‘ The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
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Oral argument before the Judicial Officer, which is discretionary (7 
CFR 1.44 (d) ), was requested, but is denied inasmuch as the three issues 
raised on appeal are squarely covered by prior precedents. 


The first two points on appeal are based on the contention that since 
respondent corporation entered into an assignment for the benefit of 
creditors, under which the creditors accepted partial payment in full sat- 
isfaction of their claims, the corporation’s debt is extinguished, and is no 
longer owed. However, it has been consistently held that a plan of ar- 
rangement under which creditors accept less than full payment in full 
satisfaction of their claims does not negate a violation of the Act. In re 
Atlantic Produce Co., 35 Agr Dec 1631, 1633 (1976), affirmed sub nom. 
Atlantic Produce Company, Inc. v. United States, 568 F.2d 772 (C.A. 4), 
certiorari pending; In re King Midas Packing Co., 34 Agr Dec 1879, 
1884-1886 (1975); In re M. & H. Produce Co., 34 Agr Dec 700, 733-739 
(1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United 
States, No. 75-1621 (C.A. D.C.), decided February 16, 1977 (86 Agr Dec 
470), certiorari denied, 98 Sup. Ct. 394; In re Marvin Tragash Co., 33 
Agr Dec 1884, 1887-1888, 1892, 1896, 1899-1900 (1974), affirmed sub 
nom. Marvin Tragash Co. v. United States Dept. of Agri., 524 F.2d 1255 
(C.A. 5). 


The third point raised in the appeal is that the implementation of the 
Order against persons responsibly connected with the respondent corpo- 
ration is a violation of their constitutional rights. However, the col- 
lateral effects of an Order against persons responsibly connected with 
the respondent are not relevant here. George Steinberg and Son, Inc. v. 
Butz, 491 F.2d 988, 994 (C.A. 2), certiorari denied, 419 U.S. 830. More- 
over, there is no merit to the constitutional argument. In re George 
Steinberg & Son, Inc., 32 Agr Dec 236, 248-259 (1973), affirmed sub 
nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), cer- 
tiorari denied, 419 U.S. 830. 


In the circumstances, the Initial Decision and Order is adopted as the 
final Decision and Order herein except that the effective date of the Or- 
der is changed in view of the appeal. 


ADMINISTRATIVE LAW JUDGE'S DECISION 


PRELIMINARY STATEMENT 


been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 





HAL MERDLER PRODUCE 811 
Cite as 37 A.D. 809 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on September 14, 
1977, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period September 1976, through February 
1977, respondent purchased and accepted, in interstate and foreign com- 
merce, from 8 sellers, 20 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices or balances thereof, in the total amount of 
$78,201.56. 


A copy of the complaint was served upon respondent on September 19, 
1977. Answers were filed separately by two principals of respondent cor- 
poration. However, neither answer contained any denial or real defense 
to the allegations charged in the complaint. Upon the motion of com- 
plaint for the issuance of a Default Order, the following Decision and Or- 
der is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Hal Merdler Produce, Inc., is a corporation incorporat- 
ed under the laws of Ohio, whose address is 5250 Naiman Parkway, 
Raintree Park, Salon, Ohio 44139. 


2. Pursuant to the licensing provisions of the Act, license number 
681419 was issued to respondent on February 19, 1968, was renewed an- 
nually, presently is in effect, and is next subject to renewal on or before 
February 19, 1978. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period of September 1976, through February 1977, respondent pur- 
chased and accepted in interstate and foreign commerce from 8 sellers, 
20 lots of fruit and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $78,201.56. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 20 transactions set forth in Finding of Fact No. 3, above, constitutes 
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wilful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall be effective on the 30th day after service on respond- 
ent. 


(No. 18,497) 


KAPLAN’S FRUIT & PRODUCE CO. INC. v. JIM WEATHERFORD COMPANY. 
PACA Docket No. 2-4546. Decided May 22, 1978. 


Accounting — failure to make — Condition defects — failure to submit evi- 
dence of — Affirmative defenses — timely filed — Notice of rejection — un- 
timely — Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted the produce in issue, respondent is liable to complainant for 
the contract prices thereof, less the setoff as set forth herein, and less the amount of 
$12,067.33 paid by respondent thereon, for a total balance due and owing complain- 
ant of $1,712.89 for which reparation is awarded with interest. 


Bonnie Luken, Presiding Officer. 
Complainant pro se. 
William P. Foley, IT, Phoenix, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
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complaint filed with the Department of Agriculture on December 17, 
1976, complainant seeks a reparation award in the amount of $2,252.07 
in connection with a transaction involving four truckloads of lettuce sold 
in interstate commerce to respondent Jim Weatherford Company. On 
January 27, 1977, copies of the formal complaint and report of investi- 
gation were served on respondent. Respondent failed to file an answer 
within the time limit allowed. On March 31, 1977, respondent filed a let- 
ter with the hearing clerk setting forth an affirmative defense to the 
complaint. Thereafter, respondent’s Motion to Set Aside Default and Re- 
open the Proceeding for the Filing of An Answer was granted on April 
26, 1977. Respondent filed an answer May 18, 1977, denying the allega- 
tions of the complaint and stating a claim for setoff. 


Because the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, re- 
spondent submitted further evidence in the form of an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kaplan’s Fruit & Produce Co., Inc., is a corporation 
whose post office address is 762 Market Court, Los Angeles, California. 


2. Respondent, Jim Weatherford Company, is a corporation whose 
post office address is 3138 West Durango Street, Phoenix, Arizona. 


3. At the time of the transactions involved herein, respondent was li- 
censed under the Act. 


4. On August 14 and 31, 1976 as well as September 7 and 8, 1976, in 
the course of interstate commerce, complainant sold to respondent four 
truckloads of lettuce, one truckload shipped on each day. Respondent re- 
ceived and accepted the four truckloads of lettuce, and made payment to 
complainant in the amount of $12,067.33. The agreed contract price for 
the four truckloads of lettuce was as follows: 1,650 cartons at $4.40 
each, 825 cartons at $5.40 each, and 766 cartons at $3.40 each, for a to- 
tal contract price of $14,319.40. 


5. On May 24, 1976, respondent purchased, received and accepted in 
interstate commerce 258 cartons of peaches for an agreed price of $8.75 
per carton. On June 1, 1976, respondent returned 103 cartons of 
peaches to complainant claiming the peaches were the wrong size. Com- 
plainant resold the peaches for $634.00 minus $114.12 in expenses for a 
net return of $519.88. Respondent made full payment for 155 cartons of 
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peaches, but made no payment for the returned peaches. 


6. On July 27, 1976, respondent purchased, received and accepted in 
interstate commerce 1,064 cartons of peaches and 200 lugs of grapes at 
agreed prices per unit respectively of $4.00 and $10.00. On July 31, 
1976, a Saturday, respondent returned to complainant 185 cartons of 
peaches and 115 lugs of grapes. The 185 cartons of peaches were even- 
tually dumped with no monetary recovery. Complainant realized 
$115.00 in proceeds for the grapes minus $20.70 in expenses for a net 
gain of $94.30. Respondent made full payment with respect to the fruit 
retained, and no payment for those units returned. 


7. The formal complaint was filed on December 17, 1976, which was 
within nine months of the date on which the cause of action accrued. Re- 
spondent’s affirmative defense was filed on March 31, 1977, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it sold four truckloads of lettuce to respond- 
ent, for which respondent has failed to remit $2,252.07, the balance due 
on the contract price. Respondent admits acceptance of the lettuce, but 
denies liability for the entire contract price. Respondent alleges it is en- 
titled to a set off for credits arising out of the May 24, 1976 and July 27, 
1976, transactions set forth in Findings of Fact 4 and 5, above. Initially, 
we must resolve the question of whether the Department has jurisdic- 
tion to consider respondent’s affirmative defenses. 


I. Jurisdiction 


Jurisdiction under the Act is based, in part, on the parties’ compliance 
with the nine month statute of limitations (7 U.S.C. 499f (a) ). The nine 
month statute of limitations normally applies not only to complaints 
with respect to transactions in perishable agricultural commodities, but 
also to any counterclaim or affirmative defense consisting of a claim for 
set off with respect to a transaction which is not the subject of the origi- 
nal complaint. Frank Kenworthy Co. v. D. L. Piazza Co., 16 A.D. 844 
(1957). Therefore, respondent must comply with the nine month statute 
of limitations with respect to its affirmative defenses. 


7 U.S.C. 499f (a) requires the complaint (and counterclaim) to be filed 
within nine months of the date on which the cause of action accrued. Re- 
spondent’s claim alleges entitlement to credits with respect to the May 
and July 1976 transactions. Respondent first raised this defense with 
sufficient particularity to be considered, on March 31, 1977, by letter ad- 
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dressed to the Hearing Clerk, U.S. Department of Agriculture. The date 
on which the cause of action accrued would necessarily have been the 
date on which complainant rendered an accounting to respondent con- 
cerning the eventual disposition of the returned fruit, and the status of 
respondent’s account with respect to the May and July transactions. 
Kenworthy Co. v. Goldstein Fruit & Produce Corp., 15 A.D. 42 (1956). It 
appears complainant did not render an actual accounting of proceeds re- 
ceived for the returned fruit until November 19, 1976, when it set forth 
the details of those transactions in a letter addressed to Mr. Walp, Unit- 
ed States Department of Agriculture, Los Angeles, California. This let- 
ter was transmitted to respondent on November 19, 1976. Respondent is 
presumed to have received the letter in view of its response to the letter 
received by the Department on December 22, 1976. We find that the 
cause of action with respect to respondent’s affirmative defense accrued 
on November 30, 1976, the date by which respondent undoubtedly 
would have received complainant’s accounting letter. Therefore, re- 
spondent’s affirmative defense is timely filed, and we have jurisdiction 
to consider its merits. 


II. Analysis of transactions. 


As to the May 24, 1976 shipment of peaches, respondent accepted the 
peaches by taking possession of the fruit at complainant’s place of busi- 
ness and failing to give notice of rejection until June 1, 1976, seven days 
later. Rejection must be made within a reasonable time. ' Respondent 
thereafter wrongfully revoked its acceptance by returning the produce 
to complainant. Unless respondent can prove the alleged defective condi- 
tion of the fruit, respondent is liable to complainant as set forth below. 
Respondent has submitted no documentary evidence evidencing condi- 
tion defects. Uniform Commercial Code section 2-706 states, 


(1) Under the conditions stated in section 2-703 on seller’s remedies, the 
seller may resell the goods concerned for the undelivered balance thereof. 
Where the resale is made in good faith and in a commercially reasonable man- 
ner the seller may recover the difference between the resale price and the con- 
tract price together with any incidental damages allowed under the provisions 
of this Article (section 2-710), but less expenses save in consequence of the buy- 
er’s breach. 

2 Uniform Commercial Code section 2-703 states: “Where the buyer wrongfully 
rejects or revokes acceptance . . . then with respect to any goods directly affect- 
ed... the aggrieved seller may .. . (d) resell and recover damages as hereafter 
provided (section 2-706)... .” 


Complainant admits respondent is entitled to a credit of $519.88 for 


' Reasonable time, in conjunction with rejection is defined by 7 CFR 47.2 (cc) (2) as follows, 
“(f)or fresh fruits and vegetables . . . with respect to truck shipments, not to exceed 8 hours 
after the receiver or a responsible representative is given notice of arrival and the produce 
is made accessible for inspection . . . .” 
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the May 1976 transaction, which represents the difference between the 
total proceeds received, $634.00, and $114.12 handling charges. Be- 
cause no allegation is contained in complainant’s pleading that respond- 
ent has not remitted the entire contract price, we assume that respond- 
ent did so. Therefore, with respect to both the May and July shipments 
of fruit, any credits due respondent shall be subtracted from the con- 
tract price claimed in conjunction with the lettuce shipments. 


As to the July 1976 shipment of peaches and grapes, respondent re- 
turned a number of units of grapes and peaches as enumerated in Find- 
ing of Fact 5, above. Because no proof of inferior condition was submit- 
ted by respondent, and the produce was retained four days after accept- 
ance, until July 31, 1976, a Saturday, respondent is liable for the entire 
contract price less any proceeds realized by complainant upon the resale 
of the fruit. Complainant realized $115.00 in sale proceeds minus 
$20.70 handling charges, entitling respondent to a credit of $94.30 for 
the grapes. Complainant realized nothing from the returned peaches, 
which were eventually disposed of without profit. 


Respondent has made payment to complainant of $12,067.33 on the 
$14,319.40 contract price due for the lettuce, leaving an unpaid balance 
of $2,252.07. Because there appears to be no dispute with respect to the 
quality or receipt of the lettuce shipments, respondent is liable for the 
entire contract price less set off of amounts as determined above. There- 
fore, respondent is liable for payment in the amount of $1,712.89 which 
represents the difference between the contract price due for the lettuce 
and the credits due respondent as setoff. We find that respondent’s fail- 
ure to make full payment to complainant in the amount of $1,712.89 
was a violation of section 2 of the Act for which complainant is entitled 
to reparation. 


ORDER 


Within thirty (30) days from the date of this order, respondent Jim 
Weatherford Company shall pay to complainant as reparation $1,712.89 
with interest thereon at the rate of eight percent per annum from Octo- 
ber 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,498) 


WILLIAM S. PERLMAN v. WEST POTATO COMPANY, INC. PACA Docket No. 
2-4281. Decided May 22, 1978. 


Acceptance — by unloading — Condition — failure to submit evidence of — 
Deductions — justification of — Protection agreement — established — 
Reparation awarded 


Where respondent accepted the potatoes in issue and failed to prove its claim for damages, 
its deductions from the invoice price are unjustified. Therefore, respondent is liable 
to complainant for the balance due on the contract price in the amount of $1,768.00 
for which reparation is awarded with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. § 499a et seq.). A time- 
ly complaint was filed in which complainant seeks an award of repara- 
tion against the respondent in the amount of $1,768 in connection with 
a transaction in interstate commerce involving a truck shipment of pota- 
toes transported from New Jersey to New York. 


A copy of the report of investigation made by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent, who filed an answer thereto denying liabil- 
ity because of certain deductions allegedly due. Neither party filed fur- 
ther statements or briefs. The amount claimed in the formal complaint 
is less than $3,000. Therefore, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 


FINDINGS OF FACT 


1. Complainant is an individual whose address at the time of the 
transaction in issue was R.D. 3, Robbinsville, New Jersey. 
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2. Respondent is a corporation whose address is 430-431 Row D, 
Hunt’s Point Terminal Market, Bronx, New York. At the time of the 
transaction involved herein the respondent was licensed under the Act. 


3. On or about July 18, 1975, complainant and respondent entered 
into an oral contract whereby complainant was to ship to respondent the 
following: 


945 bags-50 lb. U.S. #1 NJ Superior Potatoes at $5.70 per bag.... $5,386.50 
50 bags-50 lb. U.S. #2 NJ Superior Potatoes at $2.50 per bag __ 125.00 


$5,511.50 


4. On July 18, 1975, complainant loaded and shipped a truckload of 
potatoes to fill respondent’s order. The potatoes arrived at respondent’s 
place of business on or about July 18, 1975, and were accepted and un- 
loaded by respondent. 


5. Respondent remitted $3,743.50 to the complainant on an unspeci- 
fied date claiming that 265 sacks of #1 potatoes and 12 sacks of #2 pota- 
toes had been dumped or returned. 


7. Complainant filed a formal complaint on February 18, 1976 for 
$1,768, the balance allegedly due on the sale, which was within nine 
months of the time the cause of action accrued. 


CONCLUSIONS 


Respondent unloaded the truckload of potatoes even though, as it ad- 
mits, it knew that there was something wrong with them (wet spots) at 
the time. Some protest was made by respondent to the truck driver, but 
the goods were not rejected at the time they were received. 


Respondent also admits that it had a favorable market at the time, and 
was able to sell 90% of the shipment. Respondent has offered no evi- 
dence in the form of inspection certificates or other documentation 
which would show how bad the load of potatoes actually was upon ar- 
rival. Ordinarily in this situation the respondent would be liable for the 
full invoice price. 


However, in this case the respondent has raised an affirmative defense 
(incorrectly styled “counterclaim”) to the effect that Mr. Perlman, on 
July 21, 1975, orally agreed to protect the respondent against claims 
and allowances, and has submitted affidavits of its officers in support 
thereof. Complainant has offered no evidence to controvert this other 
than an unsworn statement made to a Department official. We must 
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therefore conclude that the respondent would have been justified in de- 
ducting provable claims and allowances from the invoice price. 


Respondent has introduced two dumping certificates from a customer 
showing that a total of 71 bags of #1 potatoes were dumped. At $5.70 
per unit they were worth $404.70. Also these certificates reflect dump- 
ing fees of $36.00. However, a deduction of $440.70 was not justified for 
potatoes that were dumped because respondent provided no evidence to 
connect the information on the dump certificates to the load of potatoes 
involved herein. The name of the ostensible seller, as reflected on the 
dump certificates was Joseph Roesch Sons of Egg Harbor, New Jersey, 
and no connection was made with complainant. Respondent’s documen- 
tation also includes some miscellaneous receipts from truckers and oth- 
ers, but nothing probative of any more dumpings to support respond- 
ent’s claim that 277 bags were dumped. 


Documentation for claimed allowances is also defective. Respondent 
has produced a copy of a William N. Feinstein and Company check show- 
ing an allowance $68.25 and a $50 credit memo to A & M Tropical, 
neither of which identifies the potatoes by lot number or otherwise as 
those received from complainant. The rest of the documentation submit- 
ted by the respondent is meaningless in the context of this proceeding. It 
is in a large part, illegible, and the credit memos which are legible are to 
purchasers not cited in respondent’s answer. 


On this evidence, respondent was entitled to no deductions from the 
invoice price of $5,511.50. This leaves a balance due of $1,768. Respond- 
ent’s failure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant in reparation, the sum of $1,768 with interest thereon at 
the rate of 8 per cent per annum from August 1, 1975 until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,499) 


WESTERN PACKING CO. v. CONSUMERS PRODUCE COMPANY OF 
PITTSBURGH. PACA Docket No. 2-4077. Decided May 22, 1978. 


Dismissal of petition for reconsideration 
Andrew Y. Stanton, Presiding Officer. 


William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on September 1, 1977, and cancelled shortly thereafter, hav- 
ing never been served upon the parties. Such order was published 
inadvertently. A second order was issued on January 30, 1978, and 
served upon the parties. Such order was not published since it was 
identical in substance to the previously published and cancelled order. In 
a telegram filed on February 15, 1978, respondent expressed the in- 
tention to file a petition for reconsideration of the order, and requested 
an extension of time to March 20, 1978, to do so. By order of March 7, 
1978, the extension was granted and the order of Janury 30, 1978, 
stayed, pending the issuance of a further order in this proceeding. A 
letter from respondent, which was treated as a petition for reconsidera- 
tion, was received by the Department of March 16, 1978. 


In its letter, respondent contests the order on three grounds. 


Respondent disagrees with a statement in the order that, although the 
high (48°-53°F.) pulp temperature present in the lettuce at the time of 
inspection might have resulted from inadequate precooling, precooling 
was not part of the contract. Respondent points to Finding No. 3 of the 
order, which states that the contract called for “$.35 per carton cooling.” 
Respondent is correct in that the contract did, in fact, provide for 
precooling. However, nowhere in the record is there any allegation by re- 
spondent that complainant failed to precool the lettuce, or that precool- 
ing was improperly done. There is, therefore, no merit to this argument. 


Respondent differs with the finding that respondent failed to inform 
complainant that only 250 cartons were subjected to the second inspec- 
tion. Respondent makes reference to daily sales reports it claims to have 
sent to complainant at that time, which allegedly made this information 
available. We cannot accept this assertion, however, as respondent never 
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presented any evidence during the hearing of the case to substantiate it. 
Nor can we accept respondent’s assertion that the pulp temperature of 
48° to 53°F. was normal, as compared with the temperature of several 
other loads unloaded that same day, for the same reason that it is 
unsupported by any evidence in the record. 


For the reasons set forth above, we conclude that the case was prop- 
erly decided. Accordingly, respondent’s petition for reconsideration is 
hereby denied, and our order of January 30, 1978, is reinstated. The 
reparation found due in that order shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 18,500) 


CHRISTY CROPS, INC. v. AGVEST, INC. PACA Docket No. 2-4466. Decided 
April 21, 1978. 


Contract — failure to prove breach of — Damages — failure to prove — 
Contract price — failure to pay in full — Reparation 


Where respondent accepted the produce in issue and failed to sustain its burden of proving 
a breach of contract by complainant with resulting damages to respondent, respond- 
ent is liable to complainant for the full contract price $42,900.00. However, re- 
spondent is allowed $20 for unloading charges and credit of $16.50 for one un- 
delivered carton of berries, a total allowance of $36.50. This amount plus the 
$42,085.60 already paid complainant by respondent is deducted from the contract 
price, leaving a balance due and owing of $777.90 for which reparation is awarded 
complainant with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the sum of $777.90 against respondent in connection with a trans- 
action involving two truckloads of blueberries in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to the complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to that procedure, the parties were 
given an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Christy Crops, Inc., is a corporation whose address is 
Hanscom Air Terminal, Bedford, Massachusetts. 


2. Respondent Agvest, Inc., is a corporation whose address is 
Franklin, Maine. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On or about February 27, 1976, respondent inspected samples of 
blueberries sent by complainant. On or about March 22, 1976, in the 
course of foreign commerce, complainant by oral contract sold to re- 
spondent two truckloads of “I.Q.F.” wild blueberries, being a perishable 
agricultural commodity at the agreed price of $.55 per pound F.O.B., 
Franklin, Maine. 


4. Complainant shipped truckloads of blueberries on March 26, March 
30, and April 10, 1976, from Canada in foreign commerce to respondent 
at Franklin, in the State of Maine. Respondent accepted delivery of the 
first truckload shipped on or about March 26, 1976 consisting of 1,330 
30-pound cartons. Upon arrival of the second truckload on March 30, 
1976 consisting of 1,289 30-pound cartons, respondent complained of a 
high green berry count. Complainant agreed to exchange the second 
truckload for a third truckload with a lower green count. The third load 
was shipped on April 10, 1976 consisting of 1,269 30-pound cartons, and 
respondent claimed that the load did not meet its requirements. 
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5. All three truckloads were inspected at the point of shipment, by the 
Production and Marketing Branch of the Fruit and Vegetable Division 
of the Canadian Department of Agriculture, and were certified as 
Canadian Choice. 


6. Respondent has paid complainant $42,085.60 in connection with 
these transactions (with a credit allowed by complainant of $16.50 for 
one carton short, plus $20.00 overtime and loading charges), leaving a 
balance on the invoice of $777.90, which respondent has not paid 
complainant. 


7. A formal complaint was filed on October 4, 1976, which was within 
nine months after the cause of action herein accrued. 


CONCLUSION 


The respondent accepted the produce and is, therefore, liable to 
complainant for the purchase price, less damages for any breach of con- 
tract by complainant. Respondent alleges that the produce did not make 
good delivery and that it is therefore not liable to complainant for full 
payment. ODonnell Fruit Company of Pittsburgh v. Mathew Mercurio, 
18 A.D. 1173 (1959). The respondent has the burden of proving such a 
breach by a preponderance of the evidence. The respondent must submit 
competent evidence that the berries received were not of the quality or 


grade contracted for. 


In support of its contention that complainant did not make good de- 
livery, respondent alleges that the berries did not meet U.S. Grading 
standards. Respondent alleges that the sample it received on February 
27, 1976 was not representative of the berries later shipped (loads two 
and three). Respondent alleges that complainant violated an agreement 
that the berries would conform to the sample regarding “green count”. 
Respondent cites its “Buy Order” as a reflection of the agreement. How- 
ever, respondent’s “Buy Order” is illegible as submitted in this proceed- 
ing. Thus, upon examination, this evidence is not sufficient to meet the 
respondent’s burden of proof. 


Upon arrival respondent did not get a U.S.D.A. inspection. Such in- 
spection would be valuable evidence concerning the issue of the quality 
of the berries upoon arrival. Without such independent evidence of an 
official U.S.D.A. inspection, or other meaningful evidence, we are 
compelled to find for complainant. Accordingly, the respondent is liable 
for the full contract price. 


Respondent is liable to complainant for the balance of the total con- 
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tract price of $42,900.00, less allowances of $16.50 for a carton short, 
$20.00 for unloading, and $42,085.60 previously paid, leaving an unpaid 
balance of $777.90. The failure to pay this amount is a violation of 
section 2 of the Act for which reparation should be awarded with in- 
terest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $777.90 with interest thereon at the rate of 
8 percent per annum from May 30, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,501) 


DAVE WALSH Co., INC. v. THE GOLUB CORPORATION. PACA Docket No. 
2-4493. Decided April 21, 1978. 


Contract — f.o.b. shipping point — Suitable shipping condition — good de- 
livery made at destination — Rejection — without reasonable cause — 
Damages — measure of — Reparation awarded 


Where the strawberries in issue made good delivery in an f.o.b. shipping point contract, re- 
spondent’s rejection thereof was wrongful. Respondent therefore is liable to 
complainant for damages in the amount of the difference between the contract price 
and the resale price. This amount, $4,436.38, plus freight charges of $3,400.00 
equals a total due and owing complainant of $7,836.38 for which reparation is 
awarded with interest. 


Dennis Becker, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Barton M. Gipstein, Schenectady, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the total amount of $7,836.38 in connection with 
a truckload of strawberries shipped in interstate commerce to 
Schenectady, New York, from various loading points in California. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent, who filed an answer thereto denying liabil- 
ity to complainant. 


Although the amount claimed in damages exceeds $3,000, the short- 
ened procedure provided for in section 47.20 of the Rules of Practice (7 
CFR 47.20) is utilized in this proceeding since neither party requested 
an oral hearing. Complainant did not file an opening statement. Neither 
did respondent file an answering statement. Complainant, however, 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dave Walsh Company, Inc., is a corporation whose 
address is P.O. Box 629, Salinas, California. 


2. Respondent, The Golub Corporation, is a corporation whose ad- 
dress is 501 Duanesburg Road, Schenectady, New York. At the time of 
the transaction involved herein the respondent was licensed under the 
Act. 


3. On June 18, 1976 complainant entered an oral contract with re- 
spondent under which it sold a truckload of strawberries, f.o.b. shipping 
point, containing 2,280 cartons of strawberries, for $4.50 a carton plus 
$.25 for each carton for palletizing and cooling, $20.00 for the provision 
of a thermometer to measure temperatures during transit, and $13.00 
per pallet for 24 pallets, for the provision of tectrol. The contract was 
negotiated for the parties by Savco Distributing Company, a broker lo- 
cated in Salinas, California. 


4. On June 18, 1976, complainant shipped to respondent in interstate 
commerce a truckload consisting of 2,280 cartons of strawberries from 
various loading points in California. 
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5. The truckload of strawberries arrived in Schenectady, New York on 
June 22, 1976, where they were inspected by a federal inspector at 
approximately 3:30 p.m. The Federal Inspection Certificate stated in 
pertinent part as follows: 


Temperature of Product: Range 40 to 44° F. 


* * * * * 
Condition: 


Generally ripe and firm, and mostly fairly bright to bright, some dull. Calyxes 
fresh and green. Some to most berries in upper 4 layers of pallets wet from 
moisture within film wraps. Calyxes generally fresh and green. 3 to 20%, aver- 
age 9% damage including 3% serious damage by large flattened areas or in- 
dented areas from contact with sides of cups, many of which are wet or leaking. 
Most samples 3 to 9%, many none, average 3% Gray Mold Rot in various 
stages, mostly early, some advanced, nested and accompanied by light mold 
growth. 


GRADE: 
Meets quality requirements but fails to grade US No. 1 only account of con- 


dition. 


6. After inspection, respondent rejected the strawberries. Complain- 


ant thereafter resold the berries to a third party for a total price of 
$6,953.62. 


7. The strawberries were sold as an ungraded commodity, and were in 
suitable shipping condition at the time they were shipped to respondent. 


8. The total contract price entered between complainant and respond- 
ent for the truckload of strawberries was $11,390.00 f.0.b. On sale to 
another party after rejection by respondent, complainant received 
$6,953.62. In addition, complainant had to pay the freight charge of 
$3,400.00, respondent having refused to do so. Therefore, complainant 
suffered damages of $4,436.38, the difference between the contract 
price and the price received on resale, plus $3,400.00 for freight, for 
total damages of $7,836.38. 


9. A formal complaint was filed by complainant on November 4, 
1976, which was within nine months of the time the cause of action 
herein arose. 


CONCLUSIONS 


Both parties agree that the strawberries involved herein were un- 
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graded. Since this dispute involves an f.o.b. shipping point contract, the 
sole issue to be resolved is whether the truckload was in suitable ship- 
ping condition when shipped so as to warrant the conclusion it made 
good delivery as an ungraded product at destination. We find on the 
basis of this record that the load was in suitable shipping condition when 
shipped from California. Although there was no shipping point inspec- 
tion, the inspection at destination did not reveal deterioration in the con- 
dition of the strawberries of such a nature as to warrant the conclusion 
that they were other than in such condition at shipping point. In Empire 
Distributing Co., v. Wholesale Produce Supply, Inc., 32 A.D. 1301 
(1973), it was found that strawberries which had as their stated con- 
dition “Generally ripe and firm. In most samples none, in many from 2 
to 35%, overage 3% bruised and leaking. In most samples no decay, in 
many from 2 to 16%, average 3% Gray Mold Rot.” made good delivery. 
We do not find those conditions substantially different from the con- 
dition of the strawberries herein which were “3 to 20%, average 9% 
damage including 3% serious damage by large flattened areas or indent- 
ed areas from contact with sides of cups, many of which are wet or leak- 
ing. Most samples 3 to 9%, many none, average 3% Gray Mold Rot in 
various stages, mostly early, some advanced, nested and accompanied by 
light mold growth.” Therefore, we conclude that the load of strawberries 
made good delivery. 


Having concluded that the strawberries were in suitable shipping con- 
dition at the time of shipment, it is apparent that respondent wrongfully 
rejected them at their destination. Thus, respondent is liable for dam- 
ages to the complainant in the amount of $7,836.38, which is comprised 
of $4,436.38, the difference between the contract price and the price 
received on resale by complainant, plus $3,400.00 for freight which re- 
spondent should have paid, but which complainant paid on its behalf. 
Respondent’s failure to pay $7,836.38 to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded, with in- 
terest. 


Within 30 days from the date of this Order, respondent shall pay the 
complainant as reparation $7,836.38, with interest thereon at the rate 
of 8 percent per annum from July 1, 1976, until paid. 


Copies of this Order shall be served upon the parties. 
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(No. 18,502) 


JAMES BURNS & SONS FARMS, INC. v. MUTUAL PRODUCE, INC. PACA 
Docket No. 2-4675. Decided April 21, 1978. 


Contract terms — delivered sale — Contract price — failure to pay in full — 
Damages — failure to prove — Reparation awarded 


Where respondent accepted the produce in issue and failed to prove damages resulting 
from a breach by complainant, respondent is liable to complainant for the full pur- 
chase price of $5,390.00, less consignment proceeds of $4,290.00, for a total due 
and owing complainant of $1,100.00 for which reparation is awarded with interest. 


The counterclaim is dismissed. 
Bonnie Luken, Presiding Officer. 


Complainant pro se. 
Alan Lewis, Boston, MA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Ina 
formal complaint filed with the Department on May 12, 1977, the 
complainant seeks to recover $1,100.00 in connection with one truck- 
load of potatoes sold in interstate commerce to respondent Mutual 
Produce, Inc. Copies of the formal complaint and report of investigation 
were served on the respondent on May 31, 1977. Respondent filed an 
answer to the complaint on June 13, 1977, admitting numerous allega- 
tions of the complaint but denying liability as claimed by complainant. 
Respondent also filed a counterclaim alleging entitlement to $2,100.00. 
Although complainant, failed to answer the counterclaim, it is deemed 
to be denied. 


Since the amount claimed as damages by the complainant or the re- 
spondent does not exceed $3,000.00, the shortened procedure set forth 
in the Rules of Practice (7 CFR 47.20), is applicable. Neither party filed 
any additional items of evidence in this proceeding. Neither party filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, James Burns & Sons, Inc., is a corporation whose ad- 
dress is Post Office Box 100, Almond, Wisconsin. 


2. Respondent, Mutual Produce, Inc., is a corporation whose address 
is Units 48-49, New England Produce Center, Chelsea, Massachusetts. 
At the time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about the 12th day of November, 1976, complainant and re- 
spondent orally agreed to the purchase and sale of one truckload of 50- 
pound cartons of U.S. No. 1 Russett potatoes, to be sold in interstate 
commerce, at an agreed price of $4.90 per carton. On November 18, 
1976, the contract was amended by the parties to specify a shipment of 
1,100 cartons of potatoes. The parties further agreed that contained in 
the shipment were to be 325 cartons of 80 count potatoes and 775 car- 
tons of 90 count potatoes. The potatoes were purchased on a delivered 
Chelsea, Massachusetts basis. The total sale price for the 1,100 cartons 
of potatoes was $5,390.00. 


4. On November 18, 1976, complainant shipped one truckload of po- 
tatoes to the contract destination point. On November 20, 1976, the 
truckload of potatoes arrived at respondent’s place of business and was 
unloaded by respondent. On November 22, 1976, a federal inspection 
was conducted. Inspection report No. D41288 reported the condition of 
the potatoes to be, “Firm. Average 2% damage by moist type Fusarium 
Tuber Rot. Average 1% damage by Net Necrosis. Damage by Internal 
Black Spot ranges 8 to 19% average 12%. No soft rot. Grade: Meets 
quality requirements, but fails to grade U.S. No. 1 .. . applicant states 
above shipment unloaded from trailer No. PA. 76612.” 


5. On November 23, 1976, complainant authorized respondent to 
handle the load of potatoes on a consignment basis, to render an account 
of sales, and to transmit the proceeds derived from sale of the potatoes. 
Complainant refused to grant any allowance in price concerning the load 
of potatoes. 


6. Respondent remitted $4,290.00 to complainant, and has since re- 
fused to pay the remaining $1,100.00 of the contract price. 


7. The complaint was filed on May 9, 1977, within nine months of the 
date on which the cause of action accrued. 


CONCLUSIONS 
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Complainant claims it is entitled to $1,100.00, which figure rep- 
resents the difference between the agreed contract price and the amount 
already paid to complainant by respondent. Respondent, conversely, 
claims that the potatoes did not grade U.S. No. 1 on arrival, failed to 
meet contract specifications, and that complainant has therefore 
breached a specific warranty of the contract. Respondent also claims 
damages in the amount of $2,200.00 for complainant’s alleged breach of 
warranty. 


Respondent accepted the produce in question, by unloading the 
transport vehicle prior to inspection. Mario Sahikhon v. Russel-Ward 
Co., Inc., 34 A.D. 1940 (1975). Absent further evidence, respondent is li- 
able for the agreed contract price. Respondent has the burden of proving 
any breach of warranty by complainant and damages sustained thereby. 
The federal inspection report reveals that the potatoes, after unloading, 
failed to grade U.S. No. 1. Failure of the potatoes to grade U.S. No. 1 in- 
dicates a breach of express warranty by complainant, for which respond- 
ent is entitled to proven damages. 


Complainant has raised a question as to whether the potatoes 
inspected were properly identified as having been contained in this ship- 
ment. Complainant alleges other cartons of potatoes, similarly marked, 
were shipped to respondent at the same time. We need not decide the 


question because respondent has failed to prove any damages sustained 
by virtue of the alleged breach. 


Respondent, is therefore liable for the entire contract price. S.S. 
Veneer Co. v. Aaron Produce, et al., 32 A.D. 521 (1975). Therefore, we 
find that respondent’s failure to make full payment to complainant for 
the produce involved herein was a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


Because respondent has failed to prove any loss sustained by reason of 
complainant’s alleged breach of warranty, respondent’s counterclaim 
should be dismissed. 


Within 30 days from the date of this order, respondent Mutual Pro- 
duce, Inc., shall pay to complainant, as reparation, $1,100.00, with in- 
terest thereon at the rate of eight percent per annum from January 1, 
1977, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,503) 


GREEN VALLEY FARMS v. LARRY MISKELL CO. and/or HOLLMANN COM. 
MISSION COMPANY, INC. PACA Docket No. 2-4062. Decided April 
24, 1978. 


Agent — lack of authority in — Broker — payment to absent contract — 
liability for reasonable market value — Damages — failure to prove — Pay- 
ment to broker — not constituting payment to seller — Reparation 
awarded 


Where respondent Holiman accepted the produce in issue and failed to sustain its burden of 
proving its claim for damages, made no inquiry as to the broker’s authority to col- 
lect or to negotiate a contract for complainant, respondent Hollman is liable to com- 
plainant for the amount found due of $1,476.80 for which reparation is awarded 
complainant against Hollman Commission Company with interest. 


The complaint against the broker respondent Larry Miskell Co. is dismissed. 


James V. Wright, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of repara- 
tion against respondent Hollmann Commission Company, Inc. in the 
amount of $1,476.80 in connection with a transaction in interstate com- 
merce involving 500 100-pound bags of potatoes. Complainant has 
pleaded, in the alternative, that is respondent Hollmann Commission 
Company, Inc. is found to be not liable to complainant in this transac- 
tion, that reparation be awarded to him against respondent Larry 
Miskell Co. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Respondent Hollmann Commission 
Company, Inc. filed an answer, denying liability to complainant. Re- 
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spondent Larry Miskell Co. failed to file an answer herein, and therefore 
is deemed to be in default. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, an 
opening statement was filed by complainant. Respondent Hollmann 
Commission Company, Inc. was given the opportunity but did not file an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Bernard Berg, doing business 
as Green Valley Farms, whose address is Rural Route 1, Box 30-A, 
Barnesville, Minnesota. 


2. Respondent Larry Miskell Co. is an individual, Larry P. Miskell, 
whose address is 33 Produce Row, St. Louis, Missouri. Respondent Holl- 
mann Commission Company, Inc. is a corporation whose address is 43 
Produce Row, St. Louis, Missouri. At the time of the transaction in- 
volved herein, each of the respondents was licensed under the Act. 


3. On February 18, 1975, respondent Larry Miskell Co. (hereinafter 
referred to as the broker) represented to complainant that he (the 
broker) had sold to respondent Hollmann Commission Company, Inc. 
(hereinafter referred to as Hollmann), for complainant’s account, 500 
100-pound bags of certified seed potatoes at an agreed price of $4.15 per 
bag, or a total of $2,075, delivered St. Louis, Missouri, less freight and 
heating charges of $580.35, or a net contract price of $1,494.65. 


4. On February 18, 1975, the broker issued a Memorandum of Pur- 
chase and Sale, File No. M-27, to complainant only, reflecting the trans- 
action set forth in Finding of Fact No. 3. The memorandum also con- 
tained a notation that complainant, as shipper, would invoice Hollmann 
for the load. 


5. On February 21, 1975, in the course of interstate commerce, com- 
plainant shipped 500 100-pound bags of certified seed potatoes from 
loading point, Stephen, Minnesota, to Hollmann at Barnesville, Min- 
nesota, in car WFBX 71769. At Fargo, North Dakota, the car developed 
mechanical problems and was detained by the carrier for necessary re- 
pairs. Upon the completion of such repairs on or about March 4, 1975, 
the shipment was continued to destination, St. Louis, Missouri, where it 
was received and accepted by Hollmann. 
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6. Complainant issued his updated invoice No. 1798 in connection 
with this transaction, with a copy thereof being received by Hollman. 
This invoice showed the load as “Sold To Larry Miskell Company, St. 
Louis, Mo.” and “Ship To Hollmann Commission Co., Inc., St. Louis, 
Mo.” The invoice also allowed a credit of $17.85 in connection with an- 
other transaction between these same parties, which is not involved 
herein, reducing the contract total of $1,494.65 for this load (see Find- 
ing of Fact No. 3) to a net delivered invoice price of $1,476.80. 


7. On Mach 17, 1975, the broker issued an invoice to Hollmann for 
the 500 bags of potatoes in car WFBX 71769, under its File No. M-27, 
showing the potatoes as “Sold To Hollmann Commission Co.”, and “Sold 
For Green Valley Farms”, at $3.00 per bag delivered, or a total of 
$1,500, less deductions for freight ($645.33), damage to the goods 
($144.00), and an allowance on a transaction not involved herein 
($580.45), for a net of $130.22. This net was paid to the broker by Holl- 
mann on April 16, 1975. 


8. Complainant has received no payment in connection with this 
transaction. 


9. The formal complaint was filed on October 30, 1975, which was 
within ? months after the cause of action herein accrued. 


CONCLUSION 


Complainant alleges that the potatoes involved herein were sold to 
Hollmann through the broker, and that Hollman, having admittedly re- 
ceived and accepted the tubers, now owes complainant the agreed con- 
tract price for the load. Hollmann admits receiving and accepting the po- 
tatoes, but denies any liability to complainant in connection with this 
transaction. According to Hollmann, all of its dealings and arrange- 


“ 


ments were with the broker. Hollmann further states that it 
[P]laced the order to Miskell without knowing the source of his (Mis- 
kell’s) shipment.” 


The broker issued a memorandum of sale (No. M-27) in connection 
with this transaction, showing a sale by complainant to Hollmann of 500 
bags of certified seed potatoes at $4.15 per bag, delivered St. Louis. The 
memorandum, dated February 18, 1975, was signed by Miskell as 
broker, and contained the further notation that “Shipper invoice”. Al- 
though complainant received a copy of this memorandum, and a copy 
was found in the broker’s files in the course of a personal investigation 
made by the Department, Hollmann has denied receiving a copy of the 
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memorandum. We have no statement from the broker that a copy of the 
memorandum was sent to Hollmann, nor does it appear that a copy of 
the memorandum was found in Hollman’s files in the course of the inves- 
tigation made by the Department. In view of these facts, it is our opinion 
that the evidence favors Hollmann’s claim of non-receipt of the 
memorandum, and it is so concluded. 


Hollmann admits that it received an invoice from both complainant 
and the broker on this shipment. Complainant’s invoice is undated, how- 
ever, with complainant introducing no collateral evidence to show when 
the invoice was issued. Respondent likewise has not indicated when it re- 
ceived complainant’s invoice. This being the case, there is nothing to 
show that Hollmann’s receipt of complainant’s invoice was sufficient in 
point of time to put Hollmann on notice of complainant’s interest in the 
goods, and that an inquiry of the broker’s status in the matter was called 
for. 


Such, however, cannot be said where the broker’s invoice is concerned. 
This invoice clearly stated that the shipment involved herein was “Sold 
To Hollmann Commission Co.” and “Sold For Green Valley Farms,” at a 
delivered price of $3 per bag. Hollmann was thus made aware at this 
time — if not before — of the source of ownership. Even assuming that 
Hollmann was entitled to rely on the broker’s representations at the 
time these parties were negotiating for the goods at or before mid-March 
1975, later knowledge of complainant’s proprietary rights in the goods, 
as shown on the broker’s invoice, made it incumbent upon Hollmann to 
determine whether the broker was the proper party to receive payment. 
Had Holimann made such inquiry of complainant, then it is obvious that 
Hollmann would have been made aware that the broker was negotiating 
a contract on complainant’s behalf which was not in keeping with the 
terms under which complainant was willing to sell, and Hollmann also 
would have learned that the broker had been given no authority to col- 
lect for this load by complainant. 


It has been held that when one deals with or through an agent, he as- 
sumes all the risk of lack of authority in the agent. Pasco County Peach 
Assn v.J.F. Solley & Co., Inc., 146 F.2d 880 (1945). He is not at liberty 
to assume that the agent has proper authority, but must exercise any dil- 
igence necessary to ascertain-that such authority actually resides in the 
agent. Here Hollmann failed to establish that the broker was authorized 
by complainant to negotiate a contract under the terms set forth in the 
broker’s invoice of March 17, and also failed to establish that the broker 
was a proper payee, who was empowered to collect money on and for 
complainant’s behalf. It is concluded, therefore, that no contract came 
into being between complainant and Hollmann for the goods involved 
herein, and that under such circumstance, Hollmann’s acceptance 
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rendered it liable to complainant for the reasonable market value of the 
goods at St. Louis. Woodrow Johns Co. v. John C. Moritz Company 
and/or William Harsin 19 A.D. 537 (1960). 


The Federal Market News Service report for St. Louis for Monday, 
March 10, 1975, which was the day after this produce arrived, quotes 
100-pound bags of Minnesota Certified Blue Tag Kennebec seed potatoes 
at $4.75 to $5.00 per bag. Since complainant has asked damages of only 
$4.15 per bag delivered, St. Louis, less the deduction of $580.35, it is 
clear from the market quotations that complainant is entitled to at least 
this amount of $4.15 per bag. 


Multiplying the 500 bags of potatoes involved herein at $4.15 gives us 
$2,075. Subtracting freight and heating charges of $580.35, and a credit 
to Hollmann of $17.85 in connection with another shipment, leaves 
$1,476.80 due and owing complainant from Hollmann in connection 
with this transaction. Hollmann’s failure to pay complainant this sum is 
in violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


The record shows that Hollmann has paid $130.22 to the broker in 
connection with this shipment. As we stated earlier, however, Hollmann 
failed to establish that the broker was empowered to collect on complain- 
ant’s behalf. Accordingly, payment to the broker did not constitute pay- 
ment to complainant. 


Hollmann in its answer alleges that 48 bags of the potatoes in this load 
were “defective” on arrival at contract destination and claims damages 
of $144 as a result. Hollmann has failed to substantiate this claim, how- 
ever, by means of an inspection certificate or otherwise. As the party 
seeking damages for the 48 bags of potatoes, the burden rests upon Holl- 
mann to prove such damages. We conclude that Hollmann has failed to 
sustain that burden. 


Complainant has asked for an award of reparation against the broker, 
in the event Hollmann was found to be not liable. Since we have found li- 
ability on the part of Hollmann, it follows that the complaint against the 
broker should be dismissed. 


Within 30 days from the date of this order, respondent Hollmann 
Commission Company, Inc. shall pay to complainant, as reparation, 
$1,476.80, with interest thereon at the rate of 8% per annum from April 
1, 1975, until paid. 
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The complaint against respondent Larry Miskell Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,504) 


L. S. TAUBE COMPANY v. STANLEY BLOOM, d/b/a STANLEY BLOOM 
PRODUCE. PACA Docket No. 2-4560. Decided April 24, 1978. 


Acceptance — by diversion — Contract — actual parties to — Contract obli- 
gations — not abrogated by ultimate purchaser — Diversion — respon- 
sibility for — Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted by diversion the onions in issue and failed to pay in full there- 
for, respondent is liable to complainant for the total contract price, less the amount 
paid by respondent, $1,052.00, for a total due and owing complainant of $468.00 
for which reparation is awarded with interest. 


Bonnie Luken, Presiding Officer. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed with the Department of Agriculture on February 10, 
1977, complainant seeks reparation against respondent in the amount of 
$468.00, in connection with a transaction involving one truckload of 
onions sold in interstate commerce to respondent. Copies of the formal 
complaint and report of investigation were served on respondent on 
March 5, 1977. Respondent filed an answer to the complaint on March 
23, 1977. Because the amount claimed as damages does not exceed 
$3,000, the shortened procedure as set forth in the Rules of Practice (7 
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CFR 47.20), is applicable. Aside from the aforementioned pleadings, 
neither party filed additional evidence in the course of this proceeding. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, L. S. Taube Company, is a partnership composed of 
Jerry T. Taube, Lewis S. Taube, Ann D. Taube, Esther S. Goldin, Rose 
M. Morgan, Stephanie J. Taube and Judith R. Gale, doing business as L. 
S. Taube and Company, whose post office address is 1828 Walnut, Room 
630, Kansas City, Missouri. 


2. Respondent, Stanley Bloom, is an individual doing business as 
Stanley Bloom Produce, whose post office address is 7904, Boise, Idaho. 


3. On September 17, 1976, in the course of interstate commerce, com- 
plainant, by oral contract sold to respondent one carload of U.S. No. 1 
Idaho-Oregon Jumbo Yellow Onions. The contract required the onions to 
be shipped packed in 50 pound bags printed with the brand name “Stans 
Premium” at an agreed price of $1.90 net F.O.B. per bag. The contract 
destination point was Kansas City, Missouri. The total contract price 
was $1,520.00. On September 23, 1976, one carload of onions, car num- 
ber PFE 10640, containing onions conforming to the specifications set 
forth above was shipped by complainant to respondent at Kansas City, 
Missouri. On September 28, 1976, respondent accepted the carload of 
onions tendered by complainant. 


4. Under date of September 28, 1976, complainant invoiced respond- 
ent for 800 bags of onions for a total invoice price of $1,520.00. 


5. Respondent caused the carload of onions to be shipped to J. L. 
Weinstein. On October 14, 1976, the shipment of onions was accepted by 
J. L. Weinstein Co., Jessup, Maryland. 


6. Complainant has received payment in the amount of $1,052.00 for 
the shipment of onions described in Finding of Fact 3 above. 


7. The informal complaint was filed on December 30, 1976, which 
was within nine months of the date on which the cause of action in this 
case accrued. 


CONCLUSIONS 
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It appears from the evidence presented by the parties in this proceed- 
ing that respondent and complainant entered into a purchase and sale 
transaction for one carload of onions. At the time of shipment, complain- 
ant was not aware that any specific purchaser other than respondent 
was involved. Respondent admits that at shipping date the contract des- 
tination for the shipment of onions was Kansas City, Missouri. Com- 
plainant shipped the onions to the contract destination. Respondent ad- 
mits that complainant, if it was ever advised, was not advised of the ulti- 
mate purchaser of the onions until September 26, 1976, three days after 
the shipment had departed from complainant’s place of business. The 
evidence convinces us that at the time of contracting, shipping and bill- 
ing by complainant, respondent and complainant were the only parties 
to the contract. The mere fact that the onions were ultimately purchased 
by one other than respondent does not abrogate respondent’s duties 
under the contract. 


7 CFR 46.2 (dd) (1) states, “Acceptance” means: (1) Any act by the 
consignee signifying acceptance of the shipment, including diversion or 
unloading.” Respondent was responsible for the diversion as described in 
findings of fact 5 above and therefore is deemed to have accepted the 
produce tendered. K. & M. Potato Company v. Joe Belson, 32 A.D. 198 
(1973); Crane Distributing Company v. Anthony Abbate Fruit Dis- 
tributors, 31 A.D. 902 (1972). 


The shipment of onions was inspected at shipping point and found to 
satisfy the requirements for U.S. No. 1 designation. Although it makes 
allegations of inferior quality, respondent has presented no evidence to 
prove the onions did not make good delivery at destination point. Re- 
spondent is liable for the entire purchase price of the onions less the 
amount already paid, or a balance of $468.00. Therefore, we conclude 
that respondent Stanley Bloom Produce Co.’s failure to make full pay- 
ment to complainant for the shipment of onions constitutes a violation 
of section 2 of the Act for which reparation with interest should be 
awarded to complainant. 


Within thirty days from the date of this order, respondent Stanley 
Bloom, shall pay to complainant, as reparation, $468.00, with interest 
thereon at the rate of eight percent per annum from October 1, 1976, un- 
til paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,505) 


AMATORE DIGIOIA v. DINO PRODUCE, INC. PACA Docket No. 2-3784. De- 
cided April 28, 1978. 


Acceptance — by dominion and control — Contract — failure to prove 
modification of — Express warranty — absence of — Suitable shipping con- 
dition warranty — applicability and breach of as to SBD 30632 van — Dam- 
ages — measure of — Reparation awarded 


Where respondent accepted the melons in issue, respondent is liable to complainant for the 
purchase prices as found herein, less damages, allowances and the amount already 
paid complainant by respondent, leaving a balance due and owing of $1,922.50 for 
which reparation is awarded complainant against respondent with interest. 


Stephen McCarron, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Frank V. Charles, , for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,330.40. The transaction in question in- 
volved the sale of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to complainant, and a counterclaim for damages. 


Since the amount involved does not exceed $3,000.00, evidence was 
submitted in accordance with the shortened procedure, as provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to this proceeding, com- 
plainant submitted an opening statement, respondent submitted an an- 
swering statement, and complainant submitted a statement in reply. 
Briefs were filed by both parties. 


FINDINGS OF FACT 
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1. Complainant, Amatore DiGioia, is an individual whose post office 
address is 2700 South Ashland Avenue, Chicago, Illinois. At the time of 
the transaction in dispute complainant was licensed under the Act. 


2. Respondent, Dino Produce, Inc., is a corporation whose post office 
address is 553 West Shore Road, Warwick, Rhode Island. At the time of 
the transaction in dispute respondent was licensed under the Act. 


3. On June 15, 1974, complainant sold to respondent, by oral contract 
in interstate commerce, two van loads of Charleston Gray watermelons 
at $3.25 per hundredweight F.O.B. Gainesville, Florida, plus pulling sta- 
tion to station, boarding and straw charge of $100.00 per van. Van SBD 
30297 contained 2,310 melons with a net weight of 44,680 pounds, and 
van SBD 30632 contained 2,215 melons with a net weight of 45,890 
pounds. 


4. On June 15, 1974, in accordance with respondent’s instructions, 
the vans were shipped by rail to Kearney, New Jersey and arrived on 
June 19, 1974. 


5. On June 19, 1974, van SBD 30297 was forwarded by respondent to 
Providence, Rhode Island, its final destination, arriving on June 20, 
1974. 


6. On June 20, 1974, at 7:10 a.m., the melons in van SBD 30632 were 
federally inspected at Kearney, New Jersey. The inspection certificate 
reads, in relevant part, as follows: 


Products Inspected: Long Gray type WATERMELONS with no distinguish- 
ing marks. Applicant states: 2,215 melons from Florida. 
Temperature of Product: Not taken. 


Quality: Mature, clean, fairly well to well shaped, rind characteristic color 
flesh light red to good red color. Grade defects 3% scars. 


Condition: Generally firm, fairly bright to bright appearance. Damage by Soft 
ends 1%. 4% decay, Blossom End Rot in various stages, mostly advanced. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 on account of 
condition 


7. On June 20, 1974, following the inspection of the melons in van 
SBD 30632, respondent advised complainant of the results of the inspec- 
tion in the following telegram: 


é 


Ref phone earlier conversation piggy back loads of melons variety Charleston 
Grays count 2,215, car No. SBD 30632, USDA inspection at Kearney Yards, 
New Jersey, now fails to grade U.S. No. 1 on account of condition. 4% decay 
and Blossom ends. Remainder of report will follow by mail, will be in touch 
after unloading is complete also report from RPIA on both loads including SBD 
30297. 
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8. On June 21, 1974, complainant wired respondent not to break van 
SBD 30297. 


9. On June 22, 1974, complainant sent an employee, Mr. Mitchell 
Bronzell, to Rhode Island to investigate the condition of the melons in 
van SBD 30297. 


10. On June 22, 1977, Mr. Bronzell telephoned complainant after 
viewing the melons and indicated that in his opinion approximately 10% 
of the melons showed condition defects. 


11. Respondent sold the melons in both vans for complainant’s ac- 
count, and remitted proceeds of $767.52. Respondent has since failed 
and refused to pay $2,330.40, the balance of the purchase price. How- 
ever, complainant has reduced its claim by $45.80, which reflects $22.90 
detention charges for each van. 


12. Complainant filed an informal complaint on October 29, 1974, 
which was within nine months of when the cause of action accrued. 


CONCLUSIONS 


Respondent defends against this action by complainant for the price of 
the melons by alleging a breach of both an express and an implied war- 
ranty on both vans, and a modification of the sale contract on van SBD 
30297 to a contract of consignment. We will first address the breach of 
warranty issues. 


In order to allocate the burden of proof on the issues of breach, we 
must decide the preliminary question of whether there was an accept- 
ance of the melons, about which complainant and respondent disagree. 
In its answer to the complaint, respondent denied that it accepted either 
of the vans of melons. However, in a sworn affidavit, respondent admits 
that, prior to receiving complainant’s wire advising not to break van 
SBD 30297, respondent had begun to sell the melons in this van to “miti- 
gate his losses”. This exercise of control over the melons in van SBD 
30297 is inconsistent with seller’s ownership, and is an acceptance. Sec- 
tion 2-606 (1) (c) of the Uniform Commercial Code (UCC). 


Regarding SBD 30632, respondent obtained a federal inspection and 
then wired complainant of the results indicating that he would be back 
in touch with complainant following unloading. This was an indication 
that respondent would retain the melons despite problems revealed by 
the inspection, and since there is no evidence of a rejection, we conclude 
that the melons in van SBD 30632 were accepted. 
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Since respondent accepted the melons he is liable for the price less 
proveable damages as a result of a breach. Respondent alleges that com- 
plainant breached an express warranty that the melons were U.S. 1, and 
the implied warranty of suitable shipping condition. Respondent has the 
burden of proving, by a preponderance of the evidence, the existence of 
the warranty, a breach, and any damages that result therefrom. Hatcher 
and Holland v. Bell Tomato Co., 29 A.D. 1057 (1970). 


In addition to the sworn pleadings and affidavits submitted by re- 
spondent alleging that the contract called for U.S. 1 melons, respondent 
also submitted the Market News Service (MNS) quotations for the price 
of melons per hundredweight at shipping point on the day the contract 
was made. Those quotations show that melons of the Charleston Gray 
variety were selling for the same price as the melons in dispute which 
were sold to respondent. Respondent further states that the prices 
quoted in the Market News Service reports are for U.S. No. 1 melons. 
Based on these premises respondent would have us conclude that com- 
plainant warranted that these melons were U.S. No. 1. However, we can- 
not indulge respondent because the MNS quotations for the water- 
melons do not indicate that they were U.S. No. 1 watermelons. 


On the other side, complainant denies having made any such war- 
ranty, and submits the original invoices, which were written up by com- 
plainant at the time of the sale, and which do not indicate a U.S. No. 1 
grade warranty. Based on this evidence we conclude no express war- 
ranty as to quality of U.S. No. 1 was made. 


Respondent also contends that complainant breached the implied war- 
ranty of suitable shipping condition found at section 46.43 (j) of the 
regulations (7 CFR 46.43 (j) ) on both van loads of melons. Under this 
warranty, produce sold F.O.B. must arrive at its destination without ab- 
normal deterioration. For the warranty to be applicable respondent 
must prove that the melons were shipped under normal transportation 
conditions because he accepted delivery. 


In regard to the melons in van SBD 30297 complainant contends that 
there were heavy bruises, bump marks and cracks which were caused by 
the carrier and which voided the suitable shipping condition warranty. 
Respondent alleges that these defects were caused by complainant dur- 
ing loading, but offers no evidence to this effect. Since respondent has 
the burden of proof on this issue, we conclude that the evidence is insuf- 
ficient for us to hold that the warranty applies to van SBD 30297. 


Complainant does not make a similar contention regarding abnormal 
transportation conditions of the melons in van SBD 30632 and, since the 
federal inspection does not include any defects which would have been 
caused during transit, we conclude that the warranty is applicable to 
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these melons. 


The federal inspection showed that there was 4% decay caused by 
Blossom End Rot. In B.G. Anderson Co., Inc. v. Zeidenstein Bros., 29 
A.D. 1443 (1970), it was decided decay of 5% and 6% was enough to find 
a breach of the suitable shipping condition warranty because the U.S. 
Standards for Watermelons, 7 CFR 51.1970 et seqg., do not permit decay 
to exceed 1%. We conclude that this decision controls the case at hand, 
and, in the absence of evidence rebutting the results of the federal 
inspection, we further conclude that complainant breached the warranty 
of suitable shipping condition. 


Respondent’s damages for a breach of warranty are equal to the differ- 
ence between the value of the melons if they had been as warranted, and 
the actual value of the melons plus expenses attributable to the breach. 
For the value of the melons if they had been as warranted we will use the 
Market News Service figures for melons selling in the New York City 
market on June 19, 1974, a market which is representative of Kearney, 
New Jersey. The price on that date was six cents per pound. Since there 
were 45,890 pounds of melons on van SBD 30632, the value of the 
melons as warranted was $2,754.40. Respondent received a total price 
for the melons of $2,346.50. Thus respondent’s damages equals the dif- 
ference, or $407.90. There is no showing on this record of any expenses 
attributable to the breach. Therefore, respondent was liable for the full 
contract price of $1,591.42. Respondent’s damages should be deducted 
from this amount leaving $1,183.52, less a $22.90 detention charge for a 
total amount due complainant of $1,160.62. The failure to pay this 
amount is a violation of the Act for which reparation should be awarded 
with interest. 


We come now to the final question of whether a modification of sale 
contract on van SBD 30297 was made, changing the sale contract to one 
of consignment. Respondent, as the moving party, has the burden of 
proving the modification. 


Respondent stated that the modification was worked out in a three 
way conversation between complainant, Mr. Bronzell, who is complain- 
ant’s agent, and respondent. However, in sworn statements both com- 
plainant and Mr. Bronzell denied any such modification was authorized. 
In the absence of further evidence, we conclude that there was no 
modification, and respondent is liable for the price of melons in van SBD 
30297, which equals $1,552.10. This price less the $757.32 which re- 
spondent remitted to complainant as proceeds of an account sale, and a 
$22.90 detention charge, which complainant has assumed, leaves re- 
spondent owing complainant $761.88 on van SBD 30297. The failure by 
respondent to pay this amount is a violation of the Act for which repara- 
tion should be awarded with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $1,922.50, plus eight percent in- 
terest from July 1, 1974, until paid. 


Copies of this order shall be served on the parties. 


(No. 18,506) 


CLARENCE D. SYSLO v. THE DICK HAUN POTATO COMPANY, INC. PACA 
Docket No. 2-4346. Decided April 28, 1978. 


Broker — failure to prove breach of duty by — Acceptance terms — time of deliv- 
ery — failure to inform broker of — Dismissal 


Where complainant failed to prove a breach of duty by the broker respondent herein, the 
complain is dismissed. 


Stephen McCarron, Presiding Officer. 
Charles A. Kuechenmeister, Greeley, CO, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $610.50 in connection with a shipment of po- 
tatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent which filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed in the formal complaint does not exceed 
$3,000, the shortened method of procedure provided in the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure the veri- 
fied pleadings of the parties are considered as evidence in this case as is 
the Department’s report of investigation. In addition, complainant filed 
an opening statement and respondent filed an answering statement, 
copies of which were served upon the respective opposing parties. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Clarence D. Syslo, is an individual whose address is 
1321 Second Street, Greeley, Colorado. 


2. Respondent, Dick Haun Potato Company, Inc., is a corporation 
whose address is 104 East Fifth Street, Kansas City, Missouri. At the 
time of the transaction involved herein respondent was licensed under 


the Act. 


3. On April 21, 1975, in the course of interstate commerce, complain- 
ant, by oral contract, sold to Havens Brokerage Co., through respondent 
as broker, 210 one-hundred pound sacks of red potatoes at $4.00 per 
sack, and 480 fifty-pound sacks of white potatoes at $2.30 per sack, to be 
delivered to Jake’s Produce Co. in Lake Charles, Louisiana. On April 21, 
1975, Havens Brokerage Company sold the potatoes to Jake’s Produce 
Co. 


4. On April 23, 1975, complainant delivered the potatoes to Jake’s 
Produce Co. in Lake Charles, Louisiana, on complainant’s truck which 
was driven by complainant. Upon arrival Jake’s Produce Co. notified 
Havens Brokerage Co. that the potatoes were sprouting, soft and mushy, 
too small and generally in bad shape. 


5. Havens Brokerage Co., immediately following its conversation 
with Jake’s Produce Co., advised respondent that there was some trou- 
ble with the potatoes. Respondent told Havens Brokerage Co. that the 
driver of the truck (the complainant) was also the seller, and that Havens 
Brokerage Co. should protest the load and work it out with complainant. 


6. On April 28, 1975, Jake’s Produce Co. notified Havens Brokerage 
Co. that the potatoes were being returned by customers of Jake’s Pro- 
duce Co. Havens Brokerage Co. advised respondent of this development, 
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and respondent told Havens Brokerage Co. that it could not get in touch 
with complainant, but that it should continue to move the potatoes and 
do the best it could. 


7. On April 29, 1975, respondent sent a letter to complainant which 
reads as follows: 


As you know, when this truckload of potatoes arrived in Lake Charles, it was 
unloaded under protest due to being soft and flabby and a little sprouting. We 
understand that he advised you of this before he unloaded. 


We received a call from them on Friday, the 25th and Monday, the 28th, stat- 
ing that the condition had deteriorated further. Quite a bit of this load had to be 
sold at considerably lower prices to make fast sale and movement possible. 


Final settlement will be coming in the next week and it will figure out around 
$1,250.00. As soon as we receive the final figures, we will forward a check to 
you. 


8. On May 29, 1975, respondent tendered to complainant the undis- 
puted amount of $1,008,50. In addition, Jake’s Produce Co., has paid the 
sum of $235 to complainant in settlement of an informal PACA com- 
plaint against Jake’s Produce Co., regarding the transaction now in 
dispute. 


9. Respondent has refused to pay to complainant $610.50, the balance 
of the purchase price. 


10. A formal complaint was filed on December 15, 1975, which was 
within nine months after the alleged cause of action herein arose. 


CONCLUSIONS 


Complainant claims that respondent broker, which negotiated a con- 
tract for the sale of the potatoes for complainant, is liable for the balance 
of the price because it breached its duty as a broker. In more specific 
terms complainant alleges that respondent, as a broker, had a duty to 
sell the potatoes at the price authorized by complainant, and that re- 
spondent breached that duty by selling at a lower price. 


This case is unusual because the complainant, who is the seller, per- 
sonally delivered the commodity to the ultimate purchaser, Jake’s Pro- 
duce Co., and at the time of delivery discussed and settled the terms of 
acceptance. Both Jake’s Produce Co., and Haven’s Brokerage Co., sub- 
mitted statements to the effect that complainant granted protection 
against loss at the time of delivery; and Haven’s Brokerage Co., further 
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stated that it confirmed this modification to respondent at the time of 
delivery. Complainant does not allege or prove that he contacted re- 
spondent to advise of his understanding of the conditions of acceptance. 
Thus respondent was under the impression, which complainant now as- 
serts was mistaken, that complainant had granted protection against 
loss on the date of delivery. A few days later, when the buyer, Havens 
Brokerage Co., advised respondent that the potatoes were still not mov- 
ing, respondent tried and failed to contact complainant, and then direct- 
ed the buyer to continue to do the best it could. Based on this direction 
by respondent to Haven Brokerage Co., complainant claims that re- 
spondent breached its duty as a broker by selling at a reduced price. 


A broker does indeed have a duty to sell the commodity for the price 
authorized by the seller. Adams v. Phillips 31 A.D. 1200, 1208 (1972). 
However under the circumstances of this case, we cannot hold respond- 
ent liable for a breach of that duty. At the very least, complainant 
should have informed respondent of what transpired at the time of 
delivery. Having failed to so inform respondent, we conclude that re- 
spondent, as complainant’s agent, acted with ordinary and reasonable 
care, diligence and skill, and so is not liable for the balance of the price. 
Cooney & Karshak v. M. Trombetta & Sons, 19 A.D. 890 (1960). There- 
fore, the complaint should be dismissed. 


The complaint is hereby dismissed. 


Copies of this order shall be served on the parties. 


(No. 18,507) 


GEORGE E. YATES, d/b/a YATES PRODUCE v. UNITED PRODUCE FARMS, 
Inc. PACA Docket No. 2-4887. Decided April 27, 1978. 


Order requiring payment of undisputed amount 
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Bonnie L. Luken, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a formal complaint on November 15, 1977, seeking an award of 
reparation in the amount of $3,613.25, which is alleged to be the total 
purchase price of one shipment of cabbage sold to and accepted by re- 
spondent. 


On December 1, 1977, copies of the report of investigation and formal 
complaint were served on respondent. Respondent filed an answer to the 
complaint on December 27, 1977 admitting liability to complainant in 
the amount of $3,352.50. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) provides, in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issued an order directing 
the respondent to pay to the complainant the undisputed amount . . ., leaving 
the respondent’s liability for the disputed amount for subsequent determina- 
tion 


Respondent has admitted the allegations of the complaint insofar as 
those allegations assert liability on respondent’s part for $3,352.50. Ac- 
cordingly, an order requiring payment of this undisputed amount is ap- 
propriate. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,352.50, with interest thereon at the rate 
of 8 percent per annum from June 1, 1977, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


Copies hereof shall be served upon the parties. 
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(No. 18,508) 


CALLAHAN GROCERY COMPANY, INC. v. HORN SALES, INC. PACA Docket 
No. 2-4361. Decided March 30, 1978. 


Contract terms — delivered sale — risk of loss in transit — Damages — fail- 
ure to prove — Rejection — failure to prove wrongful 


In a delivered sale contract, the seller assumes all risk of loss in transit not caused by the 
buyer. And where respondent failed to prove that complainant’s rejection of the 
first load of potatoes was without reasonable cause, its claim for damages does not 
prevail. 


Delivery — refusal to make — Damages — additional cost of cover pur- 
chase — Reparation awarded 

Where respondent refused to make delivery of the second shipment of potatoes, a transac- 
tion independent of the first shipment, respondent is liable to complainant for dam- 
ages complainant sustained in additional cost of a cover purchase in the amount of 
$262.50 for which reparation is awarded with interest. 


Counterclaim — Burden of proof — failure to sustain — Dismissal 


Where respondent failed to sustain its burden of proof as to the condition of the first load 
of potatoes in issue, the counterclaim is dismissed. 


Dennis Becker, Presiding Officer. 
Ralph C. Smith, Jr., Bainbridge, GA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed whereby complain- 
ant, Callahan Grocery Company, Inc., seeks an award of reparation 
against respondent in the amount of $441.00 for losses it claims have in- 
curred because of respondent’s failure to deliver a load of potatoes. Re- 
spondent filed an answer and a counterclaim. In its counterclaim re- 
spondent seeks reparation of $1,118.52 for expenses and losses incurred 
because of claimant’s rejection of a different load of potatoes. Callahan 
Grocery answered the counterclaim. 





850 PERISHABLE AGRICULTURAL COMMODITIES AST, 1930 
Cite as 37 A.D. 849 


A copy of the report of investigation prepared by the Department of 
Agriculture was served upon the parties herein. Since the amounts 
claimed in the complaint and in the counterclaim do not exceed $3,000, 
the shortened procedure provided in the Rules of Practice (7 CFR 47.20), 
is applicable. Pursuant to this procedure the parties were given an op- 
portunity to file an opening and answering statement. Neither party 
made use of this opportunity, nor did they file briefs in support of their 
respective positions. 


FINDINGS OF FACT 


1. The complainant, Callahan Grocery Company, Inc., is a corporation 
with an address at P.O. Box 705, Bainbridge, Georgia, and at the time of 
the transaction involved herein was licensed under the Act. 


2. The respondent, Horns Sales, Inc., is a corporation with an address 
at 2100 Fifth Avenue, North Moorhead, Minnesota, and at the time of 
the transaction involved herein was licensed under the Act. 


3. On December 8, 1975, complainant entered an agreement with re- 
spondent to purchase from respondent a truckload of produce consisting 
of 420 sacks of seed potatoes for delivery to complainant at its place of 
business in Bainbridge, Georgia the week of January 9, 1976. The con- 
tract was arranged by telephone by Tri-State Company, Albany, 
Georgia, which acted as the broker. The terms were $8.70 per hundred 
pound sack, delivered. 


4. In early January, 1976, complainant and respondent entered a sec- 
ond contract whereby respondent was to sell 420 sacks of seed potatoes 
to complainant for $8.90 a sack, delivered, delivery to take place after 
the truckload in the first contract was received. 


5. The truckload of potatoes involved in the first contract received a 
Federal-State Inspection in Branchville, Minnesota on January 6, 1976, 
and was found to be in satisfactory condition. It was then transported by 
respondent in a truck operated by it to complainant’s place of business, 
arriving in Bainbridge, Georgia on January 9, 1976. 


6. After visual inspection, complainant notified the broker that it was 
rejecting the load because the potatoes were frozen. The broker notified 
respondent, who called complainant to discuss the problem. Among 
other things, respondent requested complainant to secure a Federal in- 
spection. As admitted by complainant in paragraph 6 of its Answer to 
Counterclaim, “.. . plaintiff did not refuse a federal inspection. In fact, 
Mr. Horn ask for an agricultural inspector to inspect the loan (sic), and 
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Mr. Bryan agreed. Mr. Horn then asked where one could be found, and 
Mr. Bryan advised him that he did not know. No further effort was 
made to obtain a federal inspector.” 


7. After further discussions, complainant refused to accept the load, 
and respondent was required to find another purchaser, who bought the 
load for $6.75 per sack, or $2,835.00, out of which respondent paid 
Farmers Potatoe Distributing Co., Inc., $42.00 brokerage, at 10 cents a 
sack. 


8. As a result of the disagreement about the first load, respondent re- 
fused to deliver the second load of seed potatoes although complainant 
demanded performance. Eventually complainant purchased 250 sacks of 
seed potatoes from another seller to replace the second load, at $9.90 per 
sack, plus 5 cents per sack hauling, for a total cost of $9.95 per sack. 
This was a $1.05 per sack more than contracted for with respondent, for 
a total additional cost to complainant with respect to 250 sacks of seed 
potatoes of $262.50. 


9. A formal complaint was served on February 27, 1976, and an an- 
swer and counterclaim were filed on July 7, 1976, which were within 9 
months after the transactions involved herein occurred. 


CONCLUSIONS 


Although the parties have dealt with the two truckloads of seed pota- 
toes involved in this proceeding as being part of a single transaction, 
there were actually two separate transactions. However, in order to re- 
solve the issue involved in the original complaint, it is necessary first to 
dispose of the transaction involved in the counterclaim. 


It is with respect to the first transaction involving 420 sacks of seed 
potatoes that respondent has made a counterclaim. Its claim is that it 
delivered to complainant the seed potatoes involved in good condition, 
and that there was a wrongful rejection by complainant. In support of its 
claim it has filed an affidavit of the driver of the truck, who was re- 
spondent’s employee, which stated that the potatoes were in good condi- 
tion when they arrived in Bainbridge, Georgia. Complainant on the 
other hand, maintains that the potatoes were frozen when they arrived 
at its place of business. In support of its claim, it has furnished three 
affidavits of its employees stating that they inspected the potatoes and 
found them to be frozen. Respondent has claimed that it suffered dam- 
ages because it was forced to resell the load of potatoes to another pur- 
chaser at a lesser price after the rejection thereof by complainant. Re- 
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spondent further contends that complainant should have got a Federal 
inspection in order to prevail in this matter. 


Unfortunately for respondent, it has the burden of proof in this coun- 
terclaim as to the condition of the truckload of seed potatoes when it ar- 
rived in Bainbridge, Georgia. The contract was a delivered contract. 
With respect to such contract 7 CFR 46.43 (p) states in pertinent part 
that “The seller assumes all risk of loss and damage in transit not caused 
by the buyer.” Since the seller transported the potatoes in its own truck, 
there was no opportunity for damage in transit to have been caused by 
the buyer, leaving respondent with the problem of showing the condi- 
tion of the seed potatoes at their time of arrival. Bud Antle, Inc. v. The 
Bohack Corporation, 32 A.D. 1589 (1973) Respondent did not do so. 
Thus, in spite of the fact there was a discussion between respondent and 
complainant with respect to securing a Federal inspection, complainant 
was under no obligation to provide such an inspection. 


In view of our finding with respect to the counterclaim, it is clear that 
respondent, having failed to sustain its burden of proof that there was a 
breach of contract on the part of complainant with respect to the first 
truckload of seed potatoes, breached the contract calling for the delivery 
of a second truckload of seed potatoes. In any event, without regard to 
the first truckload of seed potatoes, the two transactions being inde- 


pendent of each other, respondent was obligated to deliver the potatoes 
involved in the second transaction, and seek any remedy it might have 
independently of considerations evolving from the first transaction. 


Concerning the damages sustained by complainant with respect to the 
second transaction, complainant has claimed $1.05 per sack for 420 
sacks of seed potatoes. However, a review of the evidence it offered in 
support of its contention in this regard reveals that it only purchased as 
replacement potatoes 250 sacks of seed potatoes at $9.90 per sack plus 
five cents per sack for hauling. Therefore, its damages were $1.05 per 
sack for 250 sacks of seed potatoes, for total damages of $262.50. Com- 
plainant should be awarded damages of $262.50. Respondent’s failure to 
pay such sum is a violation of section 2 of the Act, for which reparation 
should be awarded with interest. 


Within thirty days from the date of this Order, respondent shall pay to 
complainant as reparation $262.50, with interest thereon at the rate of 8 
percent per annum from February 1, 1976, until paid. 
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The counterclaim of respondent is dismissed. 


Copies of this order shall be served upon parties. 


DISMISSAL — DISCHARGE IN BANKRUPTCY (Baldwin) 


(No. 18,509) 
FRED A. ROSS POTATO & ONION COMPANY v. CHICAGO POTATO CoO., INC., 
and F. E. BALDWIN & COMPANY. PACA Docket No. 2-4827. In order 


issued April 24, 1978, by Donald A. Campbell, Judicial Officer, as 
to F. E. Baldwin & Company. 


DISMISSAL — AT REQUEST OF PARTIES 


(No. 18,510) 
SPADA DISTRIBUTING Co., INC. v. MORT BROWN, INC. PACA Docket No. 


2-4735. In order issued April 21, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,511) 


MEL FINERMAN Co., INC. v. V. F. LANASA, INC. PACA Docket No. 
2-4628. Issued May 12, 1978, by Donald A. Campbell, Judiciai Of- 
ficer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,512) 


PATTERSON FROZEN FOODS, INC. v. REGIONAL SALES CORP., a/t/a SABIN 
MEYER & Co. PACA Docket No. 2-4949. Reparation of $10,658.66 
with 8 percent interest from May 1, 1977, awarded complainant 
against respondent in order issued May 1, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,513) 


TATERCO v. HOUSTON PRODUCE DISTRIBUTING Co., INC. PACA Docket 
No. 2-4964. Reparation of $7,904.00 with 8 percent interest from 
November 1, 1977, awarded complainant against respondent in 
order issued May 1, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,514) 


SAN MIGUEL PRODUCE v. HOUSTON PRODUCE DISTRIBUTING COoO., INC. 
PACA Docket No. 2-4965. Reparation of $2,014.35 with 8 percent 
interest from July 1, 1977, awarded complainant against respond- 
ent in order issued May 1, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,515) 


GATEWAY POTATO CORPORATION v. FRANCHER POTATO Co., INC. PACA 
Docket No. 2-4944. Reparation of $8,113.60 with 8 percent in- 
terest from November 1, 1977, awarded complainant against re- 
spondent in order issued April 24, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 18,516) 


DAVIS PACKING COMPANY v. A. HARRIS & COMPANY. PACA Docket No. 
2-4955. Reparation of $4,082.50 with 8 percent interest from May 
1, 1977, awarded complainant against respondent in order issued 
April 25, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,517) 


DIMARE BROTHERS, INC. v. DONNA D’ANGELO, d/b/a TRI-STATE PACKING 
Co. PACA Docket No. 2-4984. Reparation of $4,297.00 with 8 per- 
cent interest from November 1, 1977, awarded complainant against 
respondent in order issued April 25, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,518) 


PACIFIC PACKING COMPANY, a/t/a LAKELAND PACKING CO.v. FLORIDA 
CITRUS SALES, INC. PACA Docket No. 2-4983. Reparation of 
$1,965.25 with 8 percent interest from December 1, 1977, awarded 
complainant against respondent in order issued April 25, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,519) 


TONY-LIN PRODUCE, INC. v. TOLEDO FRUIT, INC. PACA Docket No. 
2-4985. Reparation of $607.50 with 8 percent interest from Decem- 
ber 1, 1977, awarded complainant against respondent in order is- 
sued April 25, 1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18,520) 


GREAT LAKES FRUIT & PRODUCE, INC. v. PASCAGOULA PRODUCE & 
COFFEE Co. PACA Docket No. 2-4975. Reparation of $878.80 with 
8 percent interest from April 1, 1977, awarded complainant against 
respondent in order issued May 2, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,521) 


INTER HARVEST, INC. v. PASCAGOULA PRODUCE & COFFEE Co. PACA 
Docket No. 2-4974. Reparation of $1,091.20 with 8 percent in- 
terest from October 1, 1977, awarded complainant against respond- 
ent in order issued May 2, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,522) 


REX WRIGHT SALES v. HOUSTON PRODUCE DISTRIBUTING Co., INC. PACA 
Docket No. 2-4973. Reparation of $5,065.50 with 8 percent in- 


terest from October 1, 1977, awarded complainant against respond- 
ent in order issued May 2, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,523) 


ROCKY PRODUCE, INC. v. TOLEDO FRUIT, INC. PACA Docket No. 2-4972. 
Reparation of $3,106.25 with 8 percent interest from December 1, 
1977, awarded complainant against respondent in order issued May 
2, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,524) 


AL HARRISON COMPANY DISTRIBUTORS, a/t/a HARRISON MELON Co. OF 
ARIZONA v. KEITH H. ANDERSON, d/b/a ANDERSON PRODUCE. PACA 
Docket No. 2-4982. Reparation of $11,087.29 with 8 percent in- 
terest from August 1, 1977, awarded complainant against respond- 
ent in order issued May 3, 1978, by Donald A. Campbell, Judicial 
Officer. 
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(No. 18,525) 


MENDELSON-ZELLER CoO., INC. v. WATSON-CARR PRODUCE CO., INC 
PACA Docket No. 2-4979. Reparation of $3,833.10 with 8 percent 
interest from September 1, 1977, awarded complainant against re- 
spondent in order issued May 3, 1978, by Donald A. Campbell, Ju- 


dicial Officer. 
(No. 18,526) 
OREGON POTATO, INC. v. HOUSTON PRODUCE DISTRIBUTING Co., INC. 
PACA Docket No. 2-4992. Reparation of $4,300.00 with 8 percent 


interest from May 1, 1977, awarded complainant against respond- 
ent in order issued May 3, 1978, by Donald A. Campbell, Judicial 


Officer. 
(No. 18,527) 
PRODUCE BROKERS, INC. v. WATSON-CARR PRODUCE Co., INC. PACA 
Docket No. 2-4978. Reparation of $7,097.00 with 8 percent in- 


terest from January 1, 1977, awarded complainant against respond- 
ent in order issued May 3, 1978, by Donald A. Campbell, Judicial 


Officer. 
(No. 18,528) 
BREWSTER HEIGHTS PACKING, INC. v. HOUSTON PRODUCE DISTRIBUTING 
Co., INc. PACA Docket No. 2-5005. Reparation of $6,538.00 with 8 


percent interest from November 1, 1977, awarded complainant 
against respondent in order issued May 9, 1978, by Donald A. 


Campbell, Judicial Officer. 


(No. 18,529) 


GREEN VALLEY PRODUCE CO-OP v. SALADS LIMITED, DALLAS, INC. PACA 
Docket No. 2-5002. Reparation of $2,398.50 with 8 percent in- 
terest from November 1, 1977, awarded complainant against re- 

spondent in order issued May 9, 1978, by Donald A. Campbell, Ju- 


dicial Officer. 
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(No. 18,530) 


MIKAMI BROTHERS POTATOES v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-5004. Reparation of $26,075.00 with 8 
percent interest from October 1, 1977, awarded complainant 
against respondent in order issued May 9, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,531) 


SUNNY FARMS, INC. v. SAMUEL DOMINQUEZ, d/b/a DOMINQUEZ PRODUCE. 
PACA Docket No. 2-5001. Reparation of $1,932.50 with 8 percent 
interest from September 1, 1977, awarded complainant against re- 
spondent in order issued May 9, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,532) 
WM. BOLTHOUSE FARMS, INC. v. HOUSTON PRODUCE DISTRIBUTING CO. 


INc. PACA Docket No. 2-5003. Reparation of $1,250.00 with 8 per- 
cent interest from June 1, 1977, awarded complainant against re- 


spondent in order issued May 9, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,533) 


CASCADIAN FRUIT SHIPPERS, INC. v. SELVIDGE & GONZALEZ PRODUCE Co. 
PACA Docket No. 2-5009. Reparation of $1,133.00 with 8 percent 
interest from November 1, 1977, awarded complainant against re- 
spondent in order issued May 15, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,534) 


GOLMAN-HAYDEN Co., INC. v. ED RILEY, d/b/a SELVIDGE & GONZALEZ 
PRODUCE Co. PACA Docket No. 2-5008. Reparation of $2,750.00 
with 8 percent interest from November 1, 1977, awarded complain- 
ant against respondent in order issued May 15, 1978, by Donald A. 
Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 859 


(No. 18,535) 


KING SALAD AVOCADO Co., INC. v. SELVIDGE & GONZALEZ PRODUCE Co. 
PACA Docket No. 2-5011. Reparation of $1,811.50 with 8 percent 
interest from December 1, 1977, awarded complainant against re- 
spondent in order issued May 15, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,536) 


PAYETTE VALLEY FRUIT, INC v. SELVIDGE & GONZALEZ PRODUCE Co. 
PACA Docket No. 2-5010. Reparation of $10,086.70 with 8 percent 
interest from November 1, 1977, awarded complainant against re- 
spondent in order issued May 15, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,537) 


DEBRUYN PRODUCE Co. v. A. HARRIS & COMPANY. PACA Docket No. 
2-5017. Reparation of $9,652.92 with 8 percent interest from July 
1, 1977, awarded complainant against respondent in order issued 
May 16, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,538) 


FRUDDEN PRODUCE, INC. v. MCMAHAN PRODUCE, INC. PACA Docket No. 
2-5015. Reparation of $25,447.50 with 8 percent interest from 
November 1, 1977, awarded complainant against respondent in 
order issued May 16, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,539) 


GONZALEZ PACKING CO. v. MCMAHAN PRODUCE, INC. PACA Docket No. 
2-5016. Reparation of $3,982.50 with 8 percent interest from No- 
vember 1, 1977, awarded complainant against respondent in order 
issued May 16, 1978, by Donald A. Campbell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 860 


(No. 18,540) 


UNITED MARKETING EXCHANGE v. M & M WHOLESALE PRODUCE. PACA 
Docket No. 2-5012. Reparation of $2,535.75 with 8 percent in- 
terest from April 1, 1977, is awarded complainant against respond- 
ent in order issued May 16, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,541) 
BUSHMAN’S, INC. v. FRANCHER POTATO Co., INC. PACA Docket No. 
2-5021. Reparation of $708.75 with 8 percent interest from Decem- 


ber 1, 1977, is awarded complainant against respondent in order is- 
sued May 17, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,542) 


D. R. (BUD) SHAFFER, INC. v. M & M WHOLESALE PRODUCE. PACA 
Docket No. 2-5019. Reparation of $1,600.00 with 8 percent in- 
terest from November 1, 1977, awarded complainant against re- 
spondent in order issued May 17, 1978, by Donald A. Campbell, 


Judicial Officer. 


(No. 18,543) 


KINGS CANYON FRUIT SALES CorP. v. M & M WHOLESALE PRODUCE. 
PACA Docket No. 2-5020. Reparation of $2,469.00 with 8 percent 
interest from August 1, 1977, awarded complainant against re- 
spondent in order issued May 17, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,544) 


SESSUMS FARMS v. HOBBS FRESH PAK, INC. PACA Docket No. 2-5018. 
Reparation of $3,388.00 with 8 percent interest from June 1, 1977, 
awarded complainant against respondent in order issued May 17, 
1978, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 861 


(No. 18,545) 


BUD ANTLE, INC. v. ED RILEY, b/b/a SELVIDGE AND GONZALEZ PRODUCE 
Co. PACA Docket No. 2-5025. Reparation of $4,816.20 with 8 per- 
cent interest from December 1, 1977, awarded complainant against 
respondent in order issued May 18, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,546) 
HIGHLAND ORCHARDS v. FRANCHER POTATO Co., INC. PACA Docket No. 
2-5022. Reparation of $7,989.75 with 8 percent interest from 


August 1, 1977, awarded complainant against respondent in order 
issued May 18, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,547) 


SANTO TOMAS PRODUCE ASSOCIATION v. HOUSTON PRODUCE 
DISTRIBUTING Co., INC. PACA Docket No. 2-5023. Reparation of 
$3,408.84 with 8 percent interest from December 1, 1977, awarded 
complainant against respondent in order issued May 18, 1978, by 


Donald A. Campbell, Judicial Officer. 


(No. 18,548) 


YOKOYAMA BROS., d/b/a BEE & BEE PRODUCE v. HOUSTON PRODUCE 
DISTRIBUTING Co., INC. PACA Docket No. 2-5024. Reparation of 
$2,105.50 with 8 percent interest from December 1, 1977, awarded 
complainant against respondent in order issued May 18, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,549) 


CALIFORNIA LETTUCE FARMS, INC. v. MONTEL CONVENIENT FOODS, INC., 
Now t/a MONTEL Foops, INc. PACA Docket No. 2-4923. Reparation 
of $28,451.30 with 8 percent interest from December 1, 1976, 
awarded complainant against respondent in order issued May 22, 
1978, by Donald A. Campbell, Judicial Officer. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


MAY 1978 


ANIMAL QUARANTINE ACT 
STANDARDS 
Violation of 
TEST REPORTS 
Falsification of 
SANCTION 
Revocation of veterinary accreditation 
ANIMAL WELFARE ACT 
ANNUAL LICENSE FEES 
Failure to pay 


ANNUAL REPORTS 


Failure to file 


SANCTION 


Suspension until all fees have been paid and all reports filed 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 


ADMISSION OF FACTS 


Failure to file answer 
BONDING REQUIREMENTS 
Failure to comply with 
DEALER 
Operating without bond 
FALSE AND INCORRECT WEIGHTS 
Selling and collecting on the basis of 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay when due 


770, 774, 781 
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IMPROPER PRACTICES 


Registered dealer buying and selling livestock for own ac- 
count at stockyard where employed as auctioneer 


INVOICES OR BILLINGS 


Falsification of 


PACKER 


Operating without bond 


SANCTION 
Civil penalty of $9,000.00 


Suspension until in full compliance with bonding require- 
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Suspension for 14 days — Consent 


Suspension for 60 days — Consent 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


By dominion and control 839 


By failure to reject 7 800, 804 
By diversion si 836 


By unloading rari’ <s wila ies hate a 
ACCEPTANCE ABSENT CONTRACT 
Liability for reasonable market value. . 
ACCEPTANCE TERMS 
Time of delivery 
AFFIRMATIVE DEFENSES 
Timely filed . 
AGENT 
Lack of authority in 
ACCOUNTING 
Failure to make 


False or incorrect . 
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ALLEGED BREACH AND DAMAGES 


Failure to prove 


BROKER 


Authority of 


Payment to absent authority of to collect 


CONDITION DEFECTS 


Failure to submit evidence of 


CONTRACT 


Actual parties to 


Failure to prove modification of 


CONTRACT OBLIGATIONS 
Not abrogated by ultimate purchaser 


CONTRACT PRICE 
Failure to pay in full 


CONTRACT TERMS 
Delivered sale 
F. o. b. shipping point 
Price arrival basis 

DAMAGES 
Failure to prove 821, 828, 849 
Measure of 791, 824, 839, 849 
Resale expenses 


Reasonable value of goods missing and unaccounted for 
DIVERSION 

Responsibility for 
DEDUCTIONS 


Justification of 


DEDUCTIONS OR ALLOWANCES 
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DELIVERY 


Refusal to make 


DUMPING 
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EVIDENCE 


Failure to submit 


EXPRESS WARRANTY 


Absence of 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to account truly and correctly 


Failure to pay promptly and in full 
INSPECTION 


Failure to obtain 


NOTICE OF REJECTION 
Untimely 


PAYMENT TO BROKER 


Not constituting payment to seller 


PETITION FOR RECONSIDERATION 


Dismissal of 


PROTECTION AGREEMENT 
Established 


REASONABLE VALUE 


Actual price received 


REJECTION 


Failure to give notice of 
Failure to prove wrongful 
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Wrongful 
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SANCTION 


Revocation of license 


Suspension for 35 days — Consent 


SUITABLE SHIPPING CONDITION 


Breach of warranty of 
Ungraded strawberries 
Good delivery made 


Warranty of not applicable 


TRANSPORTATION 


Mode and manner of not a part of contract 


TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal 


Risk of loss must be borne by buyer 


UNDISPUTED AMOUNT 


Order for payment of 
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